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UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 

---X 

RACHEL EVANS, STEVEN R. K1~'D, 

FERNELL PATTERSON, and 

WALTER B. BROOKS, JR., on behalf of 

themselves and all others similarly 

situated, CIVIL NO. 

Plaintiffs, 

COMPLAINT 
CLASS ACTION 


-against- 

JAMES T. LYNN in his capacity as Secretary 
of the Department of Ilousing and Urban 
Development; JOSEPH D. MONTICCIOLO in his 
capacity as Acting Area Director of the 
New York Office of the Department of 
Housing and Urban Development; S. WILLIAM 
GREEN, in his capacity as Regional 
Administrator of the Department of 
Housing and Urban Dcvelopment; THE 
DEPARTMENT OF HOUSING AND URIiAN DEVELOP¬ 
MENT; DOUCLAS CARROLL, in his capacity 
as Director of Tri-State Regional Planning 
Commission; THE TRI-STATE REGIONAL PLANNING 
COMMISSION; ROGERS C.B. MORTON, in his 
capacity as Secretary of the Dcpcirtn.ent of 
the Interior; JAMES G. WATT, in his capacity 
as Director of the Bureau of Outdoor Rec- 
reation ot the Department ot the Interior; 
and THE DEPARTMENT OF THE INTERIOR, 

Defendants. 

---- 


1. This is a class action brought by Low income 
minority residents of Westchester County who challenge the 
legality of two separate Federal grants in aid to the Town of 
New Castle ("New Castle"), Westchester County, State of New York, 
on the ground that New Castle denies minority citizens Federal 
benefits by using it3 zoning regulations and land use practices 
to exclude olacks and other minorities and persons of low and 







moderate ir-'ome from its borders. One of the grants is from the 
Department of Kousing and Urban Development ("HUD") for the 
construction of a sewer system. The second grant is from the 


Department of the Interior ("Interior") for the development of a 
recreation area and park. It is also alleged that granting of this 
aid violates Federal civil rights policies set forth primarily in 
the Fair Housing Act of 1968, Title VI of The Civil Rights Act of 
1964, Executive Order 11063, and the United States Constitution. 

It is further alleged that Tri-State Regional Planning Commission 
( Tri-State ) abdicated its responsibility to review the New 
Castle applications for HUD and Interior funds, which duty is pre- 
scribed by Federal law and directives of the United States Office 
of Management and Budget. This failure renders Federal approval 
of the HUD and Interior grants illegal. The plaintiffs seek an 
order enjoining the agencies involved from dispersing any funds 
to New Castle pursuant to the two programs referred to. 

JURISDICTION 


2. Jurisdiction is invoked under 5 U.S.C. 701-706; 

28 U.S. 1331, 1343(3) and (4), 1361, 2201, 2202; 42 U.S.C. 1981, 
1982, 1983, 1985, 2000 (d), 3601 and 4231; and the Fifth Amendment 
to the United States Constitution. 


PLAINTIFFS 


3. Rachel Evans is a black resident of the Town of 
Peekskill in Westchester County, New York. She resides at 1123 
Howard Street, Peekskill, Plaintiff Evans lives withher five 
children in a six and one-half room apartment in a deteriorated 
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building for which she pays $100.00 per month in rent. Plaintiff 
Evans' apartment is located in the urban renewal section of 
Peekskill nnd is slated for demolition in the near future. She 
obtained tliis apartment after having to abandon her previous 
apartment, which also was in the urban renewal area and has since 

been demolisK.d. Plaintiff Evans is not able to find decent 
'housing in Peekskill or the surrounding areas in Westchester 

County that she can afford. Her low income is exclusively derived 
from public assistance. 

4. Steven R. Kidd is a black resident of the City of 
Yonkers in Westchester County, New York. He resides at 73-83 
Highland Avenue, Yonkers, New York. Plaintiff Kidd is married 
and lives in a four-room apartment with his wife and two-year-old 

i 

daughter. The dwelling has serious plumbing and structural 
defects. Mr. Kidd pays $168.75 a month in rent. Plaintiff Kidd 
is a fuil-time student during the academie year; he is employed 
by the Urban Corps for the summer. Plaintiff Kidd's family is of 
moderate income. Plaintiff Kidd has resided at his present 
address for eleven months; he moved there from other dilapidated 
housing in Yonkers. Plaintiff Kidd and his family desire the 
opportunity to live in New Castle, New York in order to enjoy the 
open space and parks located there; however, they are unable to * 

do so because of the Town's discriminatory land use practices. 

i 

5. Fernell Patterson is a black resident of the City of 
White Plains in Westchester County, New York. Plaintiff Patterson 
is married and lives in a two bedroom house in White Plains with 
his wife and his two small children, aged four years and six 
months. Plaintiff Patterson pays $167.50 for rent and Utilities 

- - 
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every month. Plaintiff Patterson is a full time Science teacher 
employee! by the Yonkers Board of Education. He has been employed 
in this capacity for three years and receives a moderate income. 
Plaintiff Patterson has resided at his present address for five 
years but now with his larger family wishes to live in housing 
with more space and decent surroundings. Mr. Patterson and his 
family desire the opportunity to move to-New Castle in order to 

! 

i enjoy the open space, parks and pleasant living environment of the 

i 

Town; however, they are unable to do so because of the Town's 

j 

;discriminatory land use practices. 

» . 
j 

6. Walter B. Brooks Jr., is a black resident of the 

! 

Town of Ossining in Westchester County, New York. He resides with 
his wife and two children, ages seven and eight, at 43 State 
Street, Ossining, New York. Plaintiff Brooks and his family live 
in a five-room apartment that is severely dilapidated and vermin- 
infested. Mr. Brooks pays $225.00 a month in rent and approx- 
imately $30.00 a month in utility charges. Mr. Brooks is sel'.f- 
cmployed as a barber at 132 Main Street in Ossining. His spouse 
is employed as a teacher's aid with the Ossining Cnildrcn's Center, 
also in Ossining. The Brooks family is of moderate income. 
Plaintiff Brooks and his family havo resided at thoir currcnt 
address for oTTc ycar and desire to rclocate to safe and sanitary 
housing that they can afford in Westchester County. 


DEKENDAUTS 


7. James T. Lynn is the Secretary of HUD. Ke has over¬ 
all responsibility for supervision and control of HUD's programs 

and activities including grants in aid to local communities. 

0 
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8. S. William Green is Regional Administrator for 
Region II, HUD. He has overall responsibility and supervision 

for HUD programs in Region II which includes all Westchester 
County. 

9. Joseph Monticciolo is Acting Area Director of the 
New York Of nee of the Department of Housing and Urban Development. 
He is charged with reviewing and approving applications for grants 
for water and scwer projects in the New York area, including 
Westchester County. 

10. The Department of Housing and Urban Development is 
an agency of the United States Government which, pursuant to its 
authonty under federal law> has undertaken to aid the Town of 
New Castle in the construction of a sewer system. 

11. Rogers C. B. Morton is Secretary of the Department 
of Interior. He has overall responsibility and control of the 
Department of Interior's programs and activities, including all 
grants in aid through his Department to local communities. 

12. James G. Watt is Director of The Bureau of Outdoor 
Recreation, Department of Interior. He has overall responsibility 

with respect to grants in -aid in the area of recreation and open 
space. 

13. The Department of the Interior is an agency of the 
United States Government which, purusant to its authority under 
federal law, has undertaken to aid the Town of New Castle in the 
acquisition of 33 acres of park lands. 







14. Tri-State Rogional Planning Coimnission is a public 
agency with planning responsibilities in New York, Connecticut and 
New Jersey. Among its other responsibilities, Tri-State is 
charged with the duty of reviewing all applications for Federal 
funding in the three States over which it has jurisdiction. 

15. Douglass Carroll is Directer of Tii-State. He 
has overall responsibility for its activities and programs 
including review of grant applications pursuant to the A-95 
Circular. 

CLASS ACTION ALLEGATIONS 

16. Plaintiffs described in paragraphs 3-6 above 
bring this as a class action pursuant to 23(a), (b)(2) and (b)(3) 
of the Federal Rules of Civil Procedure on their own behalf and 
on behalf of all those similarly situated. The class represented 
is all black and Spanish-speaking persons and all persons of low 
and moderate income who reside in Westchester County and who are 
denied the opportunity to share in Federal benefits extended to 
the Town of New Castle as a result of the zoning, housing and land 
use practices engaged in by the Town. 

17. As to the class described in paragraph 16: (1) the 

number of the mombers in said class is in the thousands and the 
class is therefore so numerous that joinder of all members is 
impracticable; (2) there are questions of law and fact common to 
the class, said common questions being whether the determination 
by HUD and the Interior to provide Federal grants in aid to ( the ^ 
Town of New Castle and the determination by Tri-State which made 
these grants possible, notwithsLanding the exclusionary housing_ 
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and zoning practices engaged in by the Town of New Castle, violate 
certain Federal civil rights and housing laws, policies and 
practices as more fully set forth below; (3) the claims of the 
plaintiffs are typical of the claims of the class; (4) the plain- 
tiffs will fairly and adequately protect the interests of the class 
as they seek no individual benefit from this action but only a 
class benefit; (5) the defendants have acted or failed to act on 
grounds applicable generally to the class, thus making final relief 
appropriate with respect to the class as a v/hole; and (6) questions 
of law and fact common to the members of the class predominate over 
any questions affecting only individual members, and a class action 

is superior to other available ji^-fviods for a fair and efficiënt 

•# 

adjudication of this suit. 

18% With respect to Rule 23 (b) (3), plaintiffs aver that 
the members of the class have no interest in individually 
controlling prosecution of separate actions relevant to the 
controversy involved herein; that there is no other litigation 
already commenccd concerning the controversy involved here; that 
it is desirable to concentrate litigation of the claims in this 
matter in this forum in order to insure a quick rcsolution of 
this matter, thereby assuring federal compliance with the housing 
and civil rights policies more fully described below; and that 
there are no foreseeable difficulties likely to be encountered 
in the management of a class action. 

FACTS 


The i’cderal Grants Involved 

19. In 1969 the Town of New Castle determined to instal] 


- 
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a sanitary sewcr system in a section of the Town known as 
Chappaqua. Shortly thereafter it created the King-Greeley sewer 


3y resolution dated March 29, 1972 the Town Board of 


New Castle determined to make application to HUD for Federal 


financing of _he King-Greeley sewer district. Shortly thereafter 
the Town made its initial application to HUD for Federal financing. 


20. All required data for the application for funding 
was submitted to the New York Area office of HUD by the Town in 

cS 

January 7, 1972. The Town requested a Federal grant in the amount A 
$750,000 or the equivalent of one half the estimated cost of the 
sewer facility. 

21. HUD was specifically notified that black and 
Spanish-speaking persons and all other persons of low income would 
be denied the opportunity to benefit from Federal funding of the 
King-Greeley sewer project by virtue of the fact that New Castle 
through its housing and zoning laws prevents the development of 
low and moderate income housing. Despite that fact, HUD 
determined to fund the King-Greeley sewer project and made an 
initial determination to grant the sum of $358,000 to New Castle 
for the project. 


22. In 1972, the Town of New Castle made a determina¬ 
tion to develop 33 acres of land in the Town known as Turner 
Swamp as a public park and recreation area. The Town made formal 
application to the Bureau of Outdoor Recreation of the Department 
of the Interior for funding for acquisition of those 33 acres. 

23. Despite the fact that the Bureau of Outdoor 
Recreation was notified that by virtue of the housing and land uco 







policies of the Town of New Castle, black and Spanish-speaking and 
other minority citizens and all persons of low and moderate income 
would be denied an opportunity to enjoy the park and rccreation 
facilities to be created, the Bureau of Outdoor Rccreation 
awarded the sum of $104,000 to New Castle for the purpose of 
acquiring the land. 

24. The award of Federal funds for parks and sewer 
purposes to alcwdensity residential community such as New Castle 
while low-income and minority persons, who are forced to live in 
areas of high population density, lack adequate park and recrea- 
tional facilities and access to decent housing encourages 
exclusionary communities such as New Castle to engage in discrimin- 
atory land use practices. 

25. On information and belief the aforementioned Federal 
grants represent part ot a pattern and practice by HUD and Interioi 
of awarding grants in aid to exclusionary communities. 

Tri-Scate Involyement 

26. The New Castle application for funding for the 
King-Greeley Sewer District was forwarded to the Tri-State 
Commission for comment. By letter dated August 4, 1971 to the 
Commissioner of the Westchester County Department of Planning, 
Tri-State found that the proposed sewer project was "of non- 
regional significance". Tri-State therefore failed to review the 
application. HUD subsequently approved the requested grant in aid. 

27. Similarly Tri-State failed to review the New 
Castle application for funding to Interior. Interior subsequently 
approved the requested grant in aid. 









The Nature of New Castle 


28. New Castle is located in the central portion of 
Westchester County, about 20 miles from the Southern Wcstchester 
cities of Mt. Vernon, New Rochclle, White Plains. and Yonkers and 
only about 35 miles from New York City. The Town has experienced 
significant population growth during the last twenty years. How- 
ever, that population growth has been restricted to those who are 
white and of middle or upper income. During the last two decades 
New Castle's white population has increased at the rate of approx- 
imately 5,000 persons per decade; the non-white population in¬ 
creased by only 50 persons during the decade 1950-1960, and 90 
persons during the decade 1960-1970. Total non-white population 
has remained approximately one percent of the entire population of 
the Town from 1950 through the present. The racial composition of 
New Castle's population is in marked contrast to that of the 
Southern Westchester cities. While Westchester's total non-white 
population increased by 28,897 persons from 1960 to 1970, 21,000 
of those persons, or 72%, moved into the cities of Mt. Vernon, 

New Roebelle, White Plains and Yonkers. Most significantly, 

Mt. Vernon's non-white population grew by 11,000 in the last 

decade, changing from a city which was 19.9% non-white in 1960 to 
one which v/as 36.3 percent non-white in 1970. 

29. New Castle's population is also disproportionately 
wealthy. While the median family income of families in New York 
State was 8,510 in 1970, and that of families in Westchester was 
$13,704, New Castle's median family income was $22,005. 

30. It is no accident that New Castle has a dispropor— 
tionately white, disproportionately wealthy population. Under the 

" / O - 


Town's zoning crdinance and land use and housing practices and 
policies, only the most wealthy can afford to live in New Castle. 

31. Almost 90% of New Castle, or sorae 12,900 acres, is 
zoned for single-family residential development on parccls of no 
less than one or two acres. Two family houses, garden apartments 
and all other forms of multi-family housing are prohibited. The 
Town's zoning ordinance, in effect, mandates that only the most 
expensive form of housing bc constructed in New Castle. 

32. The 1970 Census revealed that the median value of 
single-family houses in New Castle was above $50,000, the highest 
census category. The 1970 Census further revealed that very little 
housing in the Town is valued at less than $25,000. As a result, 

a disproportionate percentage of black and Spanish-speaking people, 
and other po= .ons of low income are excluded from housing oppor- 
tunities in the area and the segregated nature of the Town is 
perpetuated. 

| 

33. New Castle has absolutely no intention of changing > 

I 

its exclusionary land use practices despite the fact that with 
approximately 7000 acres of land presently vacant and suitable 

I 

i I 

! for development, the Town could make a significant contribution 

I 

jtoward meeting the region's housing needs and providing a decent 

I 

[living environment for some of those now locked into the area's 

. 

slum ghettos. 

i 

34. The extent of New Castle's opposition to the constr- 
uction of low income housing for minority groups in the Town is 
illustrated by the Town's response to a proposal by New York State 
Urban Development Corporation (hereinafter UDC) that 100 units of 







New 


low or moderate income housing be constructed in the Town 
Castle officials vigorously opposed the UDC proposal and vowed to 
resist the proposal through every available means. 

35. With Federal funds to construct a sanitary scwer 
system it would be possible for New Castle to providc public 
facilita.es to support low and moderate income multi-fanily housing. 
Ilowever, the Tov/n's Muster Plan specifically statos “the provision 
or extcnsion of water and sewers in a low rcsidential area shall 
not ... be considered as a basis for rezoning to higher residential 
density." Thus, New Castle desires Federal money for community 
improvement but refuses to make the community accessible to thosc 
who are presently excluded from the Town and thereby denied 
Federal benefits. 


FIRST CAUSE OF ACTION 


36. Plaintiffs reallege paragraphs 1 through 35. 
Defendant HUD, in approving Federal funding of the King-Greeley 
.sewer district has failed in its duty to affirmatively promote 
fair and suitable housing irrespective of race, color, creed, or 
^national origin purusant to 42 U.S.C. 3608 (d)( 5 ). 

j SECOND CAUSE OF ACTION 

37. Plaintiffs reallege paragraphs 1 through 35 . 


jDefendant HUD, in approving Federal funding of the King Creeley 
'sewer project has violated 42 U.S.C. 2000 (d), and 42 U.S.C. 1981. 
19e2 and 1985, Exeoutive Order 11063, and the Fifth Amendment to 
the Constitution of the United States, beeause its grants in aid 
assist and encourage New Castle in its practice of racial 
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; discrimjnation and have the effect of denying members of the 
plaintiff class their right to participate in the receipt of 
Federal benefits. 

THIRD CAUSE OF ACTIQN 

i 

i 

I 

38. Plaintiffs reallege paragraphs 1 through35. 

i 

Defendant HUD, in approving Federal funding of the King-Greeley 
sewer project in the face of Tri-State's failure to review the 
application has violated 42 U.S.C. 3334. 

FOURTII CAUSE OF ACTIQN 

39. Plaintiffs reallege paragraphs 1 through 35. 
Defendant Department of the Interior, in approving a Federarl 
grant in aid for the purchase and development of the Turner Swamp 
Public Rccreational Facility, has violated 42 U.S.C. 2000 (d), 42 
U.S.C. 1981, 1982 and 1985, and the Fifth Amendment to the 
Constitution of the United States in that the grant has been made 
to a municipality which discriminates against members of the 
plaintiff class and thereby denys them access to the Federally 
bestowed benefits available to users of the park. 

FIFTH CAUSE OF ACTIQN 

40. Plaintiffs reallege paragraphs 1 through 35. 
Defendant Interior, in approving a Federal grant in aid for the 
purchase and development of the Turner Swamp Public Recreational 
Facility in the face of Tri-State's failure to review the appli¬ 
cation has violated 42 U.S.C. 3334. 
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SIXTH CAUSE OF ACTION 

41. Plaintiffs reallege paragraphs 1 through 35. 
Defendant ïri-State has failed to properly review the applications 
for Federal funding of the Town of New Castle as required both by 
the Office of Management and Budget Circular A-95 and 42 U.S.C. 
3334. In failing to properly review these grant applications 
Tri-State has also violated 42 U.'S.C. 2000 (d). 


PRAYER FOR RELIEF 


WHEREFORE, plaintiffs demand that this Court: 

A. Assign this case for hearing at the earliest possible 
date and causc the case to bc expcdited in every way; 

B. Declarc that the actions of the IIUD defendants in 
approving Federal funding for sewers in New Castle while New Castle 
continues to engage in exclusionary land use practicus violates 
the plaintiffs' rights, privileges and immunitios undcr: 


United States; 


1. 

The Fifth 

Amendment to the Constitution of the 

2. 

42 U.S.C. 

1 3608 (d) (5); 

3. 

42 U.S.C. 

I 2000 (d); 

4. 

42 U.S.C. 

§i 1981, 1982 and 1985; 

5. 

42 U.S.C. 

§ 3334 . 

6. 

Executive 

Order 11063 


C. Preliminarily and permanently enjoin the MUD 
defendants from disbursing or transferring Federal fu: to New 

Castle for the construction of the King-Greeley sewer district 


* 
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unless and until New Castle ceases from engaging in'land use 
practices which exclude minority and low-income people from its 
boundaries. 

D. Preliminarily and permanently enjoin the HUD 
jdefendants from disbursing or transferring Federal funds to 

jNew Castle for the construction of the King-Greeley sewer district 
•unless and until Tri-State reviews and approves the grant 

I 

application. 

E. Declare that the actions of the Department of 
Interior defendants in approving a Federal grant to New Castle for 
the purchase and development of the Turner Swamp Public Recrea- 
tional Facility while New Castle has continued to engage in 
exclusionary land use practices violates plaintiffs' rights, 
privileges and immunities under: 

1. The Fifth Amendment to the Constitution of the 

United States; 

/ 

2. 42 U.S.C. i 3608(c); 

3. 42 U.S.C. § 2000 (d); 

4. 42 U.S.C. iu 1981, 1982 and 1985; 

5. 42 U.S.C. § 3334; 

6. Executive Order 11063. 

F. Preliminarily and permanently enjoin the Department 
of Interior defendants from disbursing or transferring any Federal 
funds for the purchase or development by New Castle of the Turner 
Swamp Public Recreational Facility so long as New Castle continues 
to engage in land use practices which exclude minority and low- 
income persons from residing within New Castle. 






G. Preliminarily and permanently enjoin the Interior 
defendants from disbursing or transferring Federal funds to New 
Castle for the purchase or development by New Castle of the 
Turner Swamp Public Recreational Facility unless and until Tri- 
IState reviews and approves the grant application. 

H. Declare that defendanH Tri-State, in failing to 
review the Federal grants, has violated plaintiffs' rights, 
P r i v ü e 9 es and immunities under: 

1. 42 U.S.C. § 2000(d); 

2. '2 U.S.C. i 3334; 

3. Office of Management and Budget Circulair A-95. 

I. Order that defendant Tri-State review the grant . 
applications of New Castle for Federal funding pursuant to the 
Office of Management and Budget Circular A-95, 42 U.S.C. § 3334 
and 42 U.S.C. I 2000(d). 

J. Grant such other and further relief as would appear 
equitable and just, and that che Court will allow the costs hercin 
mcluding reasonablc attorneys' fees, against the defendants. 



P.espectfully submittod 

'7&U ï). M 


RICHARD F. BELLMAN 
LOIS D. THOMPSON 


Suburban Action Institute 
150 White Plains Road 
Tarrytown, New York 
(914) 631-8321 

Attorneys for Plaintiffs 


Dated August 8, 1973 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF VMM YORK 


RACHEL EVANS, STEVEN R. K3DD, 
FERNELL PATTERSON, and 
HALTER B. BROOES, JR., oe behslf of 
fh > -> ln> tod «LI tthcrt 
slnilarly situtUd, 


Plalntlffo, 

"•glloit* 

JAMES T. LYNN, In hls capaclty as 

Secratary of tha D apart om at of Bout log 
and Urban D^velopnmt; 

JOSEFH D. MDNTICCIOLO, in hls capaclty as 
Actlng Ar ca Dlroctor of tha New York 
Offlco of tha Departaant of Houslng and 
Urban Deve lopoent { 

S. UXLLIAM GREEN, In hls capaclty as 

Rffglonal Administrator of tho Departaant 
^—of Boustng «ad Urban Devalopasnt; THE 
PSPARirgET ar HOüSUC AMD URBAN develowcnt; 
DCUCLAS CARROLL, lo hls capaclty as 
Direct ar of Tri-Stata Reglonal Planning 
CooBolsslon; THE TRI «STATE REGIOKAL 
PLANNING CCKOSSIONj ROCSRS C. B. MORTON, 
ln hls capaclty aa Sacratary of tha 
Depar taant of tha In ter lor; JA*£S G. «ATT, 
ln hls capaclty aa Directer of tha 
Bureau of Outdoor lacreatloo of tha 
Department of the Interlor; and 
THE DEPARTICNT GP THE XNTERIOR, 


NOTICE 

OF 

MOTIOM 

73 Clv. 3475 
<») 


Defoodaate. 


S I R : 

• P LEASE TAXK NOTICE that op on the annexed 
af f ldavlt of V. Paaala Da vis, an Assistent United Statea 
Attorney ln tha office of Paul J. Curran, United Statea 
Attoraoy for tha Southern District of Beu York, attorney ^ 
for tha Peda ral dafandanta, tha undcrslgned wlll move 
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/PD:bjt 

73-2588 



this Court, at Room 607-E, United States Courthouse, 

Voley Square, New York, New York on 19th day of October 
at 2:15 p.m. In the afternoon of that day, or as soon 
thereafter as counsel can be heard, for an order dismiss ing 
the camplaint, pursuant to Rules 12(b)(l) and (6) of the 
Federal Rules of Civil Procedure. 

Dated: New York, New York 
September 13, 1973 

Yours etc. 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the Federal Defendants 



V. PAMELA DAVIS 

Assistent United States Attorney 
United States Court House 
One Foley Square 
New York, New York 

Room 331B (264-6333) 

TO: Suburban Action Institute 
150 Vhite Plains Road 
Tarrytown, New York 10591 

Robert J. Fieldman 

Vikler, Gottlieb, Taylor & Howard 

40 Veil Street 

New York, New York 10005 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RACHEL EVANS, STEVEN R. K1DD, 

FERNELL FATTERSON, and 
HALTER B. BR0OKS, JR. t on behalf of 
themselves and all othera slallarly 
aituated. 


Plaintlffa, 


-against- 


JAMES T. LYNN, ln hls capacity as : 

Secretaxy of the Department of Houslng 
and Urban Developoent; 

JOSEPH D. MONTICCIOLO, ln hls capacity as 
Actlng Area Dlrector of the New York : 
Office of the Department of Houslng md 
Urban Developoent; : 

S. VILLIAM BREEN, ln hls capacity as 

Reglonal Administrator of the Department: 
of Houslng and Urban Developoent; THE 
DEPARTMENT OF HOUSING AND URBAN DEVELOIMENT; 
DOUG1AS GARROLL, ln hls capacity as 

Dlrector of Tri-State Reglonal Planning : 
Ccmalssion; THE TRI-STATE REGIONAL 
PLANNING C09ffI8SION: ROGERS C. B. MORTON, : 
ln hls capacity as Secretary of the 
Department of the Interios; JAMES G. WATT, 
in hls capacity as Dlrector of the 
Bureau of Outdoor Recreatlon of the : 
Department of the later io*; and 
THE DEPARTMENT OF THE INTER IOE, 


AFFIDAVIT 

73 Civ 3475 
CHP) 


says: 


State of New York ) 

Coonty of New York ) 

Southern District of New York) 

V. PAMELA DAVZS, belng duly sworn depose and 


1. I o an Assistent United States Attomey 


ln the Office of Paul J. Curran, United States Attomey 
for the Southern District of New York and, as such,am 

ln charge of the defémce of thls act Ion. 
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2. I aake this affidavit in opposition to tha 
mot Ion for a decLaratloa of a ttlass act ion filtd by tha 
plaiatiff8 on or around September 6, 1973 and, ln support 
of tha attached motton to dismiss the campIaint filed by 
the Federal defendants. 

3. Th is action «as brought on by sunmons and 
complaint served nn this office on August 10, 1973. Tha 
motton to dismiss the complaint as to the Federal defen¬ 
dants is filed in lieu of th±** ansver whlch is due October 
9, 1973. 

4. The four plaintiffs are, according to the 
complaint, black rasidents of towns ln Vestchester 
County other than the town of New Castle and represent 
both low and moderate incames. (Complaint, pars. 3-6). 

5. The proposed class is "all Black, 
Spanish-speaV.ing and other minority persons and all per¬ 
sons of low income who reside in Westchester County. • ." 

s 

(Plalntiffsl memo in Support of Motton, p.3). 

6. The Federal defendants are the Secretaries 
of the Departments of the Interior, ("Interior") and 
Housing and Urban Development ("HUD"), the departments 
themselves, the Regional Adnlnistrator for Reglon II 

of HUD, the Acting Area Director of the HUD New York 
Office, and the Director of the Bureau of Outdoor Roeraat ion 

of the Department of Interior (Complaint, para. 7-13). 
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7. The non-federal defondants are the Tri- 
State Regional Planning Cocmlasion ("Tri-State") and lts 

Director. (Camplaint, pars 14-15). 

/ / 

8. This actIon la grounded upon two separate 
Federal grante by the Departments of Interior and HUD. 

9. The HUD grant was made pursuant to 42 U.S.C. 
3101 et 8eq . the Coranunity Facllltles and Advance Land 
Acquisition Act, specifically f3102 of that Act whlch pro- 
vide8 for grants for basic vatev and sewer facllltles. 

10. The appllcant for the grant was the King- 
Greeley Sanltary Sewer District ("Sewer District"), an 
entity separate from the Town of New Castle created pur¬ 
suant to McKinney's Town Law, Article 12-A. 

11. The contract for a grant of $358,000 was 
signed by the Sewer District on December 27, 1972 and by 
HUD on January 17, 1973. 

12. The funds, approxloately half of the project 
cost, have not yet been dlsbursed to the Sewer District. 

13. Defendant Tri-State, by letter dated August 
4, 1971 found the sewer project of "non-regional signifi- 
cance." (Camplalnt, par 26). The project was referred to 
the We8tche8ter County Board of Planning which approved lt. 

14. The Interior grant was made pursuant to 

16 U.S.C. 460(1) et seq . titled Outdoor Recreation Programs 

" 1 V c. o- - 


-3 








/ 










!*; » 


V9D:bjt 

73-2588 

V 



the town of New Cast le. No d leer inlaat ion hae been 
alleged against any Federal defeadant ar Federal program. 

WHERKFORE, defendants requeet judgment dis¬ 
miss ing the complalat pursuant to Ru les 12 (b) (1) and (6) 
of the Federal Rules of Civil Procedure. 


V. ?AKELA. DA VIS 

Assistent United States Attorney 


Svom to before me thls 



day of September 1973. 



wai.tf.r c. rrannox 

KoUry l'ubiii-, St ilc of New ' ork 
N’o. J4-'».f45(IO 
Qualiiti-il in kina- t.• .nntv 
c« rt. tücil in Ni 'v V >rl. i •■•■inty 
'ienu Lxinio Mnu.ii •***’ 
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73 Civ. 3475 (MP) 

NOTICE OF MOTION FOR 
PRELIMINARY INJUNCTION 


TO COUNSEL FOR DEFENDANTS: 

PLEASE TAKE NOTICE that upon the attached affidavit 
of PAUL DAVIDOFF, the verified complaint and all other papers 
heretofore filed in this matter, the plaintiffs will move this 
Court before the Honorable MILTON POLLACK, at the United States 
Court House, Foley Square, New York, New York, on the 19 th day of 
October, 1973, at 2:15 P.M., or as soon thereafter as counsel 
may be heard, for an order: 


RACHEL EVANS, et al., 

Plaintiffs, 

-against- 

JAMES T. LYNN, et al., 

Defendants. 


Granting plaintiffs a Preliminary Injunction pursuant 
to Rule 65 of the Federal Rules of Civil Procedure (a) enjoining 
the defendant HUD from transferring or disbursing any funds to 
New Castle for the King-Greeley sewer district; and (b) enjoining 
the defendant Department of the Interior from transferring or 
disbursing any funds to New Castle for the acquisition and/or 
development of the Turner Swamp Recreational Facility. 

Yours, etc., 

LOIS D. THOMPSON 
RICHARD F. BELLMAN 
Suburban Action Institute 
150 White Plains Road 
Tarrytown, N.Y. 10591 

BY: ;^L - 

LOISD. THOMPSON 
Attorneys for Plaintiffs 


Dated; October 9, 1973. 

TO: PAMELA V. DAVIS 

Assistnnt U.S.Attorney 
U.S. Court House 
Foley Square 
New York, N.Y. 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


RACHEL EVANS, et al. f 

Plaintiffs Civil. No, 73 Civ. 3475 (MP) 

v f 

JAMES T. LYNN/ et al. f AFFIDAVIT 

Defendants 


x 


STATE OF NEW YORK ) 

s SS, « 

COUNTY OF WESTCHESTER ) 


PAUL DAVIDOFF, being duly sworn, deposes and says: 

1. I am a director and founder of Suburban Action 
Institute, a not-for-profit charitable trust established in 
1969 to conduct research and action programs seeking to equitably 
distribute the resources of the suburbs to families of all racial 
and income groups. I am also a member of the Board of Governors 
of the American Institute of Planners. Until 1969, I was 
Chairman of the Graduate Program of Urban Planning at Hunter 
College and Professor of Urban Planning. Before that, I was 
Associate Professor of Urban Planning at the University of 
Pennsylvania. 

.2. I have been a consultant to numerous government 
agencies including the United States Commission on Civil Rights, 
the National Commission on Urban Problems (the Douglas Commission 
and the President's Commission on Urban Housing (the Kaiser Com¬ 
mission) . I was planning consultant to the Pennsylvania Depart¬ 
ment of Community Affairs when that body determined to withhold 
state open space funds from a suburban community which 
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had an exclusionary zoning ordinance. I have authored and 

c<f>-authored many articles and studies in the areas of land-use 
planning and zoning. 

3. I file this affidavit in support of the plaintiffs' 
motion for a preliminary injunction enjoining the Department of 
Housing and Urban Development (HUD) defendants from granting or 
transferring any Federal funds to the Town of New Castle for the 
construction of the King-Greeley sewer district and enjoining 
the Department of Interior defendants from granting or trans¬ 
ferring any Federal funds to the Town of New Castle for the 
purchase or development of the Turner Swamp Public Recreational 
Facility until such time as this court determines whether such 
funds can be legally granted and transferred to the Town of 

New Castle. 

THE FEDERAL GRANT PROCEDURE 

4. As a professional planner and director of Suburban 
Action Institute, I am familiar with the various federal programs 
providing grants-in-aid for land-use planning, housing, cora- 
munity development, and recreation areas. I have reviewed the 
regulations and procedures of a number of federal agencies in 
order to determine the extent to which those agencies provide 

for equal access to all racial and economie groups in their 
programs. I am particularly familiar with the HUD procedures 
for site selection and project selection since I worked with the 
numerous civil rights groups that vehemently protested HUD's 
failure to adhere to its obligations under Title VIII of the 
Civil Righcjj Act of 1968 when it promulgated those regulations. 


- Jl*- 








5. In December 1971, the Leadership Conference on 


Civil Rights, a coalition of more than 100 national civil rights, 
labor, religious and civic organizations, togcther with the 
Washington-based Center for National Policy Review, formally 
oommented on HUD's proposed Project Selection System. Initially, 
the organizations noted that the proposed regulations made no 
reference to Title VIII or to Executive Order 11063 and stated 
that the regulations should meet the requirements of all civil 

« 

rights statutes, not just Title VI of the Civil Rights Act of 
1964. 

«• 

6. The Leadership Conference comments scress that the 
civil rights acts require HUD, in all its programs relating to 
housing and urban development, "to assure that program benefits 
will, in fact, flow to low and moderate income families**" The 
comments specifically note the relationship between "appropriate 
zoning" and a realistic plan for expansion of low and moderate 
income housing. 

7. HUD failed to adopt the amendments to its proposed 

/ * i 

regulations which the Leadership Conference on Civil Rights in- 
sisted would be necessary to bring those regulations in conform- 
ance with Title VIII. To this date HUD has failed to adopt 
project selection criteria relating to sewer facilities and 
open space which meet the requirements of Title VIII. As a 
result local communities can and continually do obtain sewer or 

open space grants even though their housing and land-use policies 

* » 

preclude the development of housing for black and Spanish-speaJöng 

and low income families. ’ It is clear to those who have attempted 

, , •% 

to monitor federal agency compliance with civil rights laws and 





policies that HUD has not implemented meaningful enforcement 
techniques - the HUD "point system" merely provides a gloss and 
appearance of agency compliance. 

8. HUD's failure to implement Title VIII in its open 
space grants is doubly significant since the Department of 
Interior is charged with coordinating its recreation grants with 
HUD when these grants are used to obtain land in an urbanized 
area. The area of New Castle in which the Turner Swamp Recre- 
ational Facility is to be located has been designated an urban 


area. 


9. ( Basically, HUD and Interior (for its recreational 
grants in urbanized areas) simply look at a map of the project 
area when evaluating compliance with Title VI. On that map an 
applicant shows the location of the proposed project and areas of 
minority concentration, if any. If an area of minority concen- 
tration is not served by the proposed project, the applicant must 
explain why not; if the proposed recreational facility is not 

near an area of minority concentration, an applicant must dis- 

# * 

cuss its accessibility to residents" of areas of minority 
concentration. 

10. The procedure of studying a map of the geographic 
area which the sewer fund applicant is authorized to serve with¬ 
out paying any attentiqn to the region in which the applicant 
functions ignores the role which sewer systems play in shaping 
the parameters of future community development, and the impact ( 
of that development on low and moderate income housing oppor- 
tunities within the region. . This relationship also was ignored 






by tbc- dcfcndsnt Tri—State Regional Planning Commission whcn it 
held that it did not have to review the New Castle sewer grant 

i 

application because, Tri-State asserted, the proposed sewer 
system was of "non-regional" significance. I shall deal with 
the specifics of that sewer system at length, below. 

11. Study of the region in which New Castle is 
located and of New Castle itself reveals both the regional 
significance of the grants at issue here and the discriminatorj' • 
character of New Castle's land use, housing, and zoning 
policies. 

V 

NEW CASTLE AND THE REGION 

12. The Town of New Castle is located in the 
central part of Westchester County, no more than 20 miles fforn 
the Southern Westchester cities of Mount Vernon, New Rochelle, 
White Plains and Yonkers, and only 35 miles from New York City. 

13. - New Castle had a total population in 1570 of 
14/685 of whom only 189 persons or 1.3% were non-white. Yet, 
as of 1970/ 10% of Westchester County's population was non-white 
and 23% of the population of the City of New York was non-white. 

14. Non-whites who moved into Westchester County 
during the decade 1960-1970, have been constained to live in 
limited sections of the County, exacerbating already existing 
racial ghettoization in the County. Thus, while Westchester's 









total non-white population increased by 28,897 persons frora 1960 
to 1970, 21,000 of those persons, or 72%, moved into the cities 
of Mount vernon, New Rochelle, white Plains and Yonkers „hich ' 
already housed 63.4% of the County's non-white population as 
of the 1960 census. Most notably, Mount Vernon's non-white 
population grew by 11,000 during the decade, changing from a 
city which was 19% non-white in 1960 to one which was 36.3% 
non-white a decade later. By contrast, while New Castle gained j 
4,522 new residents in the decade 1960-1970, only 90, or less 
than 2%, were non-white. 

15. New Castle's population is not only almost ex- 
clusively white, it is also disproportionately wealthy. While 
the median family income of New York State was $8,510 in 1970 
and that of Westchester County was $11,349, the median family 
income of New Castle was $22,005. 

I 

16. If the area's population were evenly distributed 
on the basis of income, 20% of New Castle's population would, o* 
course, have incomes in the top fifth or quintile of those living 
in the New York S.M.S.A.; i. e ., incomes of $16,438 or above. 

This most definitely is not the case. In 1970, 63% of New Castle's 
families had incomes in the top quintile, while 12% of its fami¬ 
lies had incomes in the bottom quintile. Moreover, of New Castle's 
population increase between 1950 and 1970 of 2,742 famili» ;, 75% 
had incomes in the top quintile. In contrast, Mount Vernon lost 
19% of its population in the top quintile in 1950-1970, while ’ 

71% of its new population had incomes in the bottom two quintiles. 

• * . ••• • 
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17. It is no accident that New Castle has a dispropor- 
tionately white, disproportionately wealthy population. ünder 
the Town's land-use laws and policies, specifically its zoning 
ordinance and Master Plan, only the most wealthy can afford to live 
in New Castle. 

18. Almost 90% of New Castle, or some 12,900 acres, 
is zoned for single-family, residential development on parcels 
of no less than one or two acres. The zoning ordinance makes 
provision for single-family houses on relatively small lots (7,500 
square feet), but no vacant land is actually zoned for such develop 
ment. Two-family houses, garden apartments and all other forms 

of multi-family housing are prohibited. Multi-family housing is 
the least expensive form of housing to build. Single-family 
houses on large lots are extremely expensive due to high per-unit 
land and improvement costs. Yet, such housing is virtually the 
only form of housing which the law permits in New Castle. 

19. The median value of single-family houses in New 
Castle in 1970 was over $50,000, the highest census category. 

Only 6.4% of the owner-occupied, single-family houses in New 
Castle were valued at less than $25,000. Vacant-for-sale, single- 
family housing in New Castle was selling at an average price of 
$54,243 in 1970. 

20* It is clear that New Castle's housing is available 

I 

to only a small fraction of the housing market. The federal 
government and mortgage banks generally hold that a family cannot 
afford a hou ie which sells for more than twice that family's annual 














21. It is important to note that the failure to pro- 
vide for housing valued under $25,000 discriminates on the 
basis of race because black and Spanish-speaking people are dis- 
proportionatley poor. Thus, for example, while the median income 
of all families in Westchester County was $13,784 in 1970, the 
median income for black families was $8,639 and the median in¬ 
come of Spanish-speaking families was $7,889. In 1970, the 
median family income of black families was 63% that of all 
families in the County. Moreover, while 17% of black families 
had incomes over $15,000, a full 46% of white families in the 
County had such incomes. 

22. If $25,000 is the minimum required income for 
almost all housing on the market today in New Castle, then 
according to the 1970 Census, practically all the blacks in the 
New York Standard Metropolitan Statistical Area (SMSA) and in 
Westchester would be excluded from acquiring such housing. 

The Census reveals that only 3% of Westchester's Negro popula- 
tion and 1.5% of the Negro population of the SMSA could afford 

i ■ 

housing in New Castle. (The per cent of the white population 
that could afford such housing is approximately six times as 
great in bbth Westchester and in the New York SMSA.) The data 
for Puerto Ricans indicates that only 4.2% of Westchester's 
Puerto Rican families and 0.6% of the SMSA's Puerto Rican 
families could afford to live in New Castle. 


23. The Town of New Castle has absolutely no intention 
of changing its discriminatory land-use practices despite the 
fact that with approximately 7,000 acres of land presently vacant 








and suitable for development, the Town could make a significant 
contribution toward meeting the region's housing needs and provi- 

I 

ding a decent living environment for some of those now locked into 
the area's slums. The Town's Master Plan sets as goals "maintain- 
ing New Castle as a single-family residential community" and 
"protect[ing] the present character of residential areas". 

24. The New York State Urban Development Corporation 
(UDC) has proposed that 100 units of low and moderate-income 
housing be constructed in New Castle. The Town has adamantly 
opposed this UDC proposal. 

25. Further evidence of the Town's opposition to more 

intensive residential development is a statement in the Town's 
Master Plan that "the provision or extension of water and sewers 
in low residential areas shall not . . . be considered as a basis 
for rezoning to higher residential density." The intent is clear. 
New Castle desires federal money for a community improvement, but 
will do nothing to make the community accessible to those who are 
presently excluded. / 

26.. The Westchester County Planning Department expects 

Westchester County will need 27,900 low and moderate income 

housing units by 1980. It will require 34,000 additional units 

by 1990. As of 1968, 17,500 Westchester families lived in sub- 

* 

Standard housing. The Planning Department anticipates that 
most of the new jobs which will be created in the County in the 

» 

next few years will pay less than $10,000 a year. Persons with 
such incomes will be hard pressed to find housing in most of 
Westchester County, and specifically in New Castle. Indeed, at 
present, New Castle is the home of one major employer. Readers 
Digest, most of whose employees cannot afford to live in New Castl< 



27. In January and February, 1973, in my capacity as 
Director of the Suburban Action Institute, I, together with Neil 
N. Gold, also a Director of Suburban Action Institute, informed 
HUD and the Department of the Interior of all the above informa- 
tion relating to the Town of New Castle and suggested that the 
Town's applications for funding be denied. Despite their know- 
ledge of all the above facts, HUD and the Department of the 
Interior proceeded to process and approve the applications for 
funding. 


28. To expend limited Federal funds for park and 
recreational development while low-income and minority persons 
who are forced to live in areas of high density development 
suffer from a lack of adequate recreational facilities, is a 
blatent misallocation of scarce resources. Similarly, to construc 
a sewer which will have the capacity to handle the needs of the 
area only if that area is developed at low densities reinforces 
the discriminatory and exclusionary zoning practices of the Town. 


PAUL DAVIDOFF 


Sworn to before me this 

of Octobpi?, 1973 




NWA GERONTMO 
Notftry Public. State of New York 
No. 4 1-1413Ï00 

Qualifiïd in ' tock'. m<1 County ' 
Cotuuiission Cr.'.rcs M«irch 30,107^) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RACHEL EVANS, et al.. 


Plaintiffs, 


JAMES T. LYNN, et al.. 


Defendants. 


Civil No. 73 Civ. 3475(MP; 


AFFIDAVIT 


STATE OF INDIANA 


COUNTY OF ST. JOSEPH ) 


: ss. : 


HOWARD A. GLICKSTEIN, being duly sworn, deposes and 


says: 


1. I file this affidavit in support of plaintiffs' 
motion for preliminary injunction in the above-titled action. 

2. I am Director of the Notre Dame Center for Civil 
Rights which is a resëarch and policy development institute at the 
University of Notre Dame. The Center was established in July 1973, 

3.. From 1968-71 I served as staff director of the 
United States Commission on Civil Rights, a position I was appoin— 
ted to by President Nixon. The Commission is an independent, bi- 
partisan agency established by Congress in 1957. Among other 
things, the Commission is charged with the responsibility to 
collect information concerning legal developments constituting 
a denhal of equal protection of the laws under the Constitution; tc 
appraise Federal laws and policies with respect to equal protectioi 
of the laws; and to submit reports, findings and recommendations tc» 










the President and Congress. During most of my tenure as staff 
director, Reverend Theodore M. Hesburgh, C.S.C., President of the 
üniversity of Notre Dame, served as Chairman of the Commission. 

I was General Counsel for the Commission. 

4. From 1960-1965 I served as staff attorney in the 
Civil Rights Division of the Department of Justice. I am a member 
of the Bar of the State of New York. 

5. As part of my professional civil rights activities, 

I have sought on a continuing basis to evaluate the efforts of 
federal agencies and departments to comply with and effectuate the 
nation's civil rights policies. In this regard, as Staff Director 
of the Commission on Civil Rights, I encouraged the Commission to 
undertake as a major aspect of its work a review of the federal 
civil rights enforcement'effort. The Commission engaged in such 

a project, culminating in a public hearing held in Washington, D.C 
on this subject in 1971 and in the publication of several volumi- 
nous reports on this mattei. The first report was issued in 
October, 1970 and is entitled "Federal Civil Rights Enforcement 
Effort." This report was supplemented by two updating reports 
in May, 1971 and in 1972. In January 1973, after I resigned as 
Staff Director, the Commission published its latest document on 
the subject entitled "The Federal Civil Rights Enforcement Effort 
—A Reassessment." 

6. As part of the background work for its reports, in 
addition to taking testimony at its 1971 hearing, the Commission 
staff engaged in a substantial program of examining federal agency 
files, interviewing federal agency personnel, and soliciting 
agency responses to questionnaires. At the time of the release 

of the first 1970 report, Chairman Hesburgh stated publicly that 









the Report was one of the Commission's most important work 
e fforts to date. My role was to plan, supervise and coordinate 
this entire federal enforcement project. 

7. Fundamental to the federal agency civil rights 
compliance efforts are the requirements of Title VI of the Civil 
Rights Act of 1964 and Title VIII of the Fair Housing Law of 1968. 
These laws mandate that all federal agencies monitor categorical 
grants-in-aid for community development to insure that the benefit! 
from such development are equally available to all citizens regard- 
less of race, creed or color, and that fair housing opportunities 
are promoted in all communities being developed with federal assis - 
tance. Based on my years of experience in the civil rights area, 

I have concluded that this Congressional mandate has not been 
and will not be effectuated so long as federally-funded community 
development continues apace in communities which exclude low 
income, minority housing opportunities through their land-use 
laws and otherwise. As long as a federal, multi-billion dollar 
effort to construct and shape tomorrow's communities proceeds 
blindly without regard to the needs of black, Spanish-speaking 
urban poor, civil rights enforcement is an empty slogan. 

8. I think it important that this court be apprised 
of certain Commission findings and conclusions set forth in its 
public reports on the federal enforcement effort. 

9. In the 1970 Report, the Commission gave special 
consideration to the degree of implementation of Sections 808(e) 

(5) and 808 (d) of the 1968 Fair Housing Law which require the 
Secretary of Housing and Urban Development and the heads of all 
other executive agencies to administer their programs affirmatively 
to achieve fair housing opportunitias. The Commission concluded 
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that the use made by HUD and other departments of these two broad 

directives was the key determinant of the success of the Fair 

! 

Housing Law. 


10. The Commission's investigation of HUD in 1970, 
however, revealed that the agency had devoted itself to processing 
individual complaints of housing* discrimination to the exclusion 
of all other responsibilities under the Act. 

11. It was found that-HUD was failing to exercise its 
mandated leadership role by not bringing the resources of other 
agencies to bear on the effort to achieve open housing. When 
President Lyndon Johnson, for example, requested all Federal 
departments to submit reports on their efforts under the Fair 
Housing Act, HUD prepared summaries of those reports with recom- 
mendations designed to strengthen the civil rights effort; yet, 

HUD kept this report in its files, sharing it with neither the 
President nor other agencies. 

12. The Commission also concluded in the 1970 report 
that HUD had not begun to take any "aftirmative" action with 
respect to its own programs. While urging other institutions to 
collect racial and ethnic data on the impact of their programs, 

HUD gave no indication it was prepared to assess such racial data 
in connection with HUD administered programs. 

13. The Commission recognized that Title VIII complianci; 
reviews of housing and community development programs were critica . 
if the Act was not to be a meaningless, academie exercise. The 
Commission also recognized that whatever enforcement weaknesses 
exist in the "affirmative" action section of Title VIII are over- 
come bythe broad enforcement powers contained in Title VI and 
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Executive Order 11063. This means, for example, that HUD has the 
authority and obligation to seek fund termination in those program 
which are not affirmatively promoting fair housing opportunities. 

14. The 1973 Reassessment Report, with which I ara 
familiar, and my own personal survey of the federal civil rights 
enforcement effort, indicates that HUD is still focusing on 
processing individual complaints and is only conducting compliance 
reviews of HUD programs in a few. instances under Title VI. As the 
Reassessment Report notes, in 19.72 HUD conducted 186 Title VI 
compliance reviews of housing programs even though HUD funded 
some 12,000 local housing agencies during that period. HUD carrie 
out no compliance reviews whatsoever of community development 
programs in communities that might be engaged in racially exclu- 
sionary housing and land-use practices. 

15. Even though HUD has incorporated a fair housing 
element in the selection criteria for community development 
programs, there is no requirement that any effort be made to end 
discrimination in the total housing market. Moreover, one excep- 
tion to even this limited effort by HUD is Lhe HUD program for 
water and sewer grants which has no requirement that steps be 
taken to expand low and moderate-income housing opportunities on 
a non-discriminatory basis, as do the other programs. The Com- 
mission, in the 1973 Reassessment Report, said that "it is of 
particular importance that regulations for evaluation of water 
and stsvrer applications . . . have equal housing opportunity 
requirements. Communities which apply for such programs often 
lack fair housing legislation and often have exclusionary land- 
use policies." n.25 p. 108.. 

• 16. In contrast to HUD's performance, the 1973 Report 

commends the civil rights effort of the Environmental Protection 
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Agency because that Agency has begun to inquire into the exclu- 
sionary impact of a community's land-use iaws before approving 
funds for its own Waste Treatment Construction Program. 

17. Where program compliance review is done by HUD, it 
is almcst exclusively voluntary compliance. Fund termination, 

m 

referral to the Justice Department for litigation and other en- 
forcement techniques contemplated by Title VI and Title VIII are 
not being used. 

18. The 1973 Report concluded that HUD's reliance on 
voluntary compliance coupled with a lack of Title VIII comp’.iance 
reviews constituted a serious defect in that department's civil 
rights enforcement effort. Thus, the Commission stated, "The 
greatest deficiency in HUD's compliance program is HUD's failure 
to oonduct any compliance reviews under Title VIII" (at p. 112), 
and "HUD's greatest failing in its enforcement of Title VI . . . 
is that . . . HUD's actions are directed almost exclusively toward 
achieving voluntary compliance" (at p. 118). 

t . • 

19. In the 1970 Report, the Commission also severely 
criticized the Department of Interior's entire administrative 
civil rights enforcement structure with respect to compliance 
reviews. The Commission found that none of the compliance investi- 
gators had received civil rights training and that, in connection 
with Bureau of Outdoor Recreation programs, the reviewer relied on 
the State liaison officer to fill out the review report. (The 
State Liaison Officer is an individual named by the Governor of ar 
applicant state to represent him for purposes of the Land and Water 
Conservation Fund Act.) 

20. By 1973, .the Department of Interior had not 






significantly improved its civil rights enforcement. The 
Department had undertaken no Title VIII activities despite the 
firm command of that Act. The Conunission 1 s 1973 Report also 
indicated that Interior had a very poor record of Title VI en¬ 
forcement, criticizing in particular tb' - - r-v- 'f administrative 
procedures necessary for a ccmpliance y ;?■ <*u> f including the 
critical absence of means to determine -■» cher I ■ outdoor recrea- 
tion programs were accessible on a equal basis minority 
citizens. 

# 

21. HUD's site selection criteria for water and sewer 
facilities include a reference to the extent of low and moderate- 
income housing available within an applicant community. In my 
opinion, these regulations are an inadequate response to HUD’s 
obligation under Title VIII to promote affirmatively fair housing, 
particularly since the regulations fail even to refer to housing 
available on a non-discriminatory basis. Any applicant may qualif 
for sewer funding without demonstrating that any fair housing 
opportunities exist within the community. The regulations do not 
even deal with the problem that most prevailing patterns of resi- 
dential segregation are regional and require regional Solutions. 

22. The Department of the Interior has completely 
failed to promulgate regulations governing project selections whic 
reflect the need for non-discriminatory access to recreation areas 
and the need for fair housing in applicant communities. This 
agency appears oblivious to the role its community development 
programs play in determining racial and economie residential seg¬ 
regation. 

23. The Commission, in focusing on federal enforcement 
procedures, has been particularly concerned with the so-called 
A-95 review of applications for federal funding by local, stite 

and interstate planning agencies. These reviews are carried out 
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pursuant to the Intergovernxnental Cooperation Act of 1968 (42 U.S.C 
4231) and the Demonstration Cities Act (42 U.S.C. 3334) and repre- 
sent a significant step in the processing of applications for 
federal funding. The Conunission heard testimony from representa- 
tives of the Office of Management and Budgetat its 1971 Washington 
hearing on the civil rights aspects of A-95 and has succeeded in 
persuading OMB to promulgate A-95 regulations which require that 
civil rights^equal housing opportunities issues be considered by 
the area planning agencies in their reviews. It is my opinion 
that an area planning agency has not undertaken an adequate A-95 
review if it has fa .led to consider the housing and land-use 
practices of the applicant community. This is particularly true 
in regard to community development grants, like water and sewer 
projectS/which shape the contours of future growth in an area. 


Ag 


HOWARD A. GLICKSTEIN 


Sworn to before me this 
I ^day of October, 1973 


flotary Public 


My coronission expires June 18, 1977 
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I' UNITED STATICS DISTRICT COURT 
j|l SOUTHERN DISTRICT OF NEW YORK 


RACHEL EVANS, STEVEN R. KIDD, 
FERNCLL PATTERSON, and 
WALT ER B. BROOKS, JR., on behalf 
of themselves and all others 
similarly situated, 


Plaintiffs, 


■against- 


JAMES T. LYNN, in his capacity as 
Sccretary of the Department of 
Housing and Urban Development; 

JOSEPH D. MONriCCIOLO, in his capacity 
as Acting Area Director of the New York 
Office of the Department of Housing and 
Urban Development; s. V’ILLIAM GREEN, in 
his capacity as Regional Administrator 
of the Department of Housing and Urban 
Development; THE DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT; DOUGLAS CARROLL, 
in his capacity as Director of Tri-state 
Regional Planning Commission; THE TRI- 
STATE REGIONAL PLANNING COMMISSION; 

ROGERS C. B. MORTON, in his capacity as 
Secretary of the Department of the 
Interior; JAMES G. WATT, in his capacity 
as Director of the Bureau of Outdoor 
Recreation of the Department of the 
Interior; and THE DEPARTMENT OF THE 
INTERIOR, 

Defendants. 
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: NOTICE OF MOTION 


: 73 Civ. 3475 

(MP) 


S I R S : ._ 

PLEASE TAKE NOTICE that upon the annexed affidavit of 
ROBERT J. FELDMAN, sworn to the 20th day of September, 1973, 
the under^igncd will move this Court, at Room 607-E, in the 
Courthouse, Foley Square, New York, New York, on the 19th day 

I 

of October, 1973, at 2:15 in the afternoon of that day, or as 
soon thereafter as counsel can be heard, for an order dismissing 
the complaint as against defendants CARROLL and TRI-STATE 

-3«K- 
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REGIONAL PLANNING COMMISSION, pursuant to Ruies 12(b)(l), (2) and! 
(6) of the Federal Ruies of Civil Procedure, and for such other 
and further relief as to the Court may seem just and proper. 


Dated: New York, New York, 
September 1973. 


Yours, etc. 

WIKLER GOTTLIEB TAYLOR & HOWARD 

BY Golffrp ƒ _ 

A Meniber of the Firm 

Attorneys for Defendants 

J. DOUGLAS CARROLL, JR. (sued herein 

as DOUGLAS CARROLL) in his capacity 

as Director of Tri-State Regional 

Planning Commission, and TRI-STATE 

REGIONAL PLANNING COMMISSION 

40 Wall Street 

New York, New York 10005 

212-422-1080 


TO: RICHARD F. BELLMAN and 
LOIS D. THOMPSON, 

Attorneys for Plaintifffs, 

Suburban Action Institute 
150 White Plains Road 
Tarrytown, New York 

PAUL J. CURRAN, 

United States Attorney'for the 
Southern District of New York, 
Attorney for the Federal Defendants 
One Foley Square 
New York, New York 
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AFFIDAVIT 
73 Civ. 3475 
(MP) 


ROBERT J. FELDMAN, being duly sworn, deposes and says: 

I 

1. I am an attorney associated with WIKLER GOTTLIEB 
TAYLOR & HOWARD, the attorneys for defendants J. DOUGLAS CARROLL, 

!; JR. , (sued herein as Douglas Carroll), in his capacity as 

ij 

jl director of Tri-State Regional Planning Commission, and TRI- 
STATE REGIONAL PLANNING COMMISSION. 

2. This affidavit is submitted in support of the 
motion of said defendants to dismiss the complaint herein as 
against them, upon grounds of sovereign immunity. 

3. The summons and complaint in this action was served 
upon the moving defendants on or about August 16, 1973. By 
stipulation dated August 27, 1973, and So Ordered August 31, 

1973, the time of saic defendants to answer or otherwise move 

I 

with respect to the complaint was extended to and including 
j September 26, 1973. 

H /*- 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RACHEL EVANS, et al., 

-against- 

JAMES T. LYNN, et al., 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


Plaintiffs, 


Defendants. 


SS. : 











4. As alleged in paragraph 14 of the complaint, dc- 
j fendant TRI-STATE REGIONAL PLANNING COMMISSION is a public agency 

j 

with planning responsibilities in New York, Connecticut and New 

* 

Jersey. As alleged in paragraph 15 of the complaint, defendant 
Carroll is director of TRI-STATE. 


5. TRI-STATE REGIONAL PLANNING COMMISSION (formerly 
Tri-State Transportation Commission) was created by Interstate 
Compact among the States of Connecticut, New Jersey and New York. 


6. Article IV, Section 3 of said Interstate Compact, 
enacted into law and currently in effect in each of said three 
States, provides as follows: 


"The Commission is declared to be an 
instrumentality of the party States exercising 
a governmental function. It shall enjoy the 
sovereign immunity of the party States and may 
not be sued in any court or tribunal whatsoever; 
nor shall it have the power to pledge the 
credit of the party States or any of them, 
or to impose any liability upon them, or any 
of them, directly or indirectly, either by 
tort, contract or otherwise." 

I 

i 

7. Upon information and belief, explicit immunity from 

I 

suit above provided has not been waived at any time by any of the 
party States. 


WHEREFORE, I respectfully pray that the complaint herein 
be dismissed as against the moving defendants. 


Sworn to before me this 
20th day of September, 1973. 

TOBY HRUGER 
Commissioner ol Deed* 

City of Ne* York 2-M3 
Certiticate filet) in New York Courüy 
Commission Ejpiies July 1,1975 


<{jL - 




Robert J.Feldman 












UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-- 

RACHEL EVANS, STEVEN R. KIDD, FERNELL : 

PATTERSON and WALTER B. BROOKS, JR., 
on behalf of themselves and all others ï 
similarly situated, 

Plaintiffs, 

-against- NOTICE OF MOTION 

JAMES T. LYNN, Secretary, Department : 73 Civ. 3475 (MP) 

of Housing and Urban Development, 
et al., 

• 

Defendants, 


-against- 

TOWN OF NEW CASTLE and KING GREELEY 
SEWER DISTRICT, 


Defendants-Intervenors 

- - 


S I R S: 


PLEASE TAKE NOTICE that upon the annexed affidavits of 

Richard E. Burns, sworn to on April 13, 1974 and Arthur M. Handler 

sworn to on April 15, 1974, and the exhibits annexed thereto, 

the stipulation of facts dated April 5, 1974, the transcript 

of deposition testimony of plaintiff Rachel Evans, and all other 

papers heretofore filed with the Court, defendants-intervenors 

hereby join in the«motion of the federal defendants for an 

order dismissing the complaint pursuant to Rules 12(b)(1) and 

(6) of the Federal Rules of Civil Procedure. 

Dated: New York, New York 

April 15, 1974 


Yours, etc., 

GOLENBOCK AND BARELL 

Attorneys for Defendants-Intervenors 

60 East 42nd Street 

New York,. New York 10017 

(212)^906/3300 / / , . / S)/]. n 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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RACHEL EVANS, STEVEN R. KIDD, FERNELL 
PATTERSON and WALT1R B. BROOKS, JR., 
on behalf of themsolves and all others 
similarly situated. 


Plaintiffs. 


-against- 

JAMES T. LYNN, Secretary, Department 
of Housing and Urban Development, 
et al.. 


Defendants, 


-against- 

TOWN OF NEW CASTLE and KING GREELEY 
SEWER DISCTRICT, 


DEFENDANTS-INTERVENORS 
AFFIDAVIT 


73 Civil 3475 
(MP) 


Defendants-Intervenors 


x 


STATE OF NEW YORK ) 

: ss. x 

COUNTY OF NEW YORK ) 

R1CHARD E. BURNS, being duly eworn, deposes and says: 

1. I ara the duly elected Supervisor of the Town ,cf New 
Castle ("Town"), have previously served as a councilman and am 
a practicing attorney. As such I participated in the proceedings 
and discussions which led to the decision of the King-Greeley 
Sewer District ("King-Greeley") to apply for a federal grant from 
the Department of Housing and Urban Development ("HUD") for the 
proposed sewer System, and to the decision of the Town to apply 
for a federal grant from Department of Interior, Bureau of Out- 
door Recreation ("BOR") to preserve the wetlands of Turner Swarap. 

I have personal knowledge of the facts set forth in this affidavit. 

-yy*- _ 
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2» It is.not my purpdse to rêrterate the polntsmad^^ 
by the governmental defendants in support of the accuracy of the 
ratings given these projeets and the legal validity of the con- 
tracts HUD and BOR have made with defendants-intervenors. Rather, 
I wish to bring certain relevant facts to the attention of the 
Court which have not heretofore been adduced and rebut certain 
arguments of plaintiffs which are contradicted by the facts. 

DESCRIPTION OF DEFENDANTS-INTERVENORS 

3. The Town consists of part of the Village of Mt. 
Kisco, the hamlets of Chappaqua and Millwood and parts of Ossining 
and Briarcliff. It is located approximately 35 miles north of 
Manhattan and has a land area of approximately 25 square miles. 
lts present population, including that portion of the Village of 
Mt. Kisco which lies within the Town, is approximately 20,000 
people. The population of the Town outside of the Village of 

Mt. Kisco is approximately 14,500 people. 

4. A copy of the zoning map of the Town is annexed 
as Exhibit A. The area of the Turner Swarap and King-Greeley 
is outlined in red. 

5i. Contrary to statements made in the briefs of both 
plaintiffs and defendants, Town and King-Greeley are not one and 
the same. King-Greeley is an Improvement District duly organized 
and exiscing pursuant to Article 12-A of the New York Town Law. 

It has no legal power or authority to enact or modify the Town's 
zoning ordinance. 


2 



6. The area of King-Greeley is the oldest and most 
settled portion of the hamlet of Chappaqua. It is approximately 
.ne square mile in size and . is zoned for 1/4 acre and 1/2 acre 
housing as well as business Uses. Much of the housing in King- 
Greeley is on less than 1/4 acre having been built prior to the 
enactment of the Town's Zoning Ordinance in 1930. There are more 
than 330 structures within King-Greeley, most of which are resi- 
dences. In addition, there are four religious facilities, num- 
erous businesses, the local public library, and two schools. 

7. King-Greeley also contains some multi-family housing 
constructed prior to the 1930 enactment of the Town's Zoning 
Ordinance, including some two and three family houses and one 
building containing ten residential units. 

8. By far the greatcr majority cf the houses in King- 
Greeley are more than 30 years old. The majority of the resi- 
dences in King-Greeley are occupied by persons of the lower and 
lower raiddle income ranges, although the district also contains 
some expensive residences. Many of the Town's municipal employees 
live in King-Greeley as well as Senior Citizens and other persons 
of low or lower middle income capacities. 

9. King-Greeley can be characterized as densely pop- 
ulated. As noted in Item 6 of the Draft Environmental Clearance 
Worksheet (PI. Ex. 1, Doe. 6): 

"This project would be classified as a 
long-run program. The area is almost 
entirely saturated with homes on lot 
sizes less than required zoning. This 
indicates, in itself, that there is little 
room for new building and expansion." 

- 
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Greeley of federal funds to construct its sewer system could some- 
how coerce King-Greeley into modifying its zoning is fallacious. 
First, as noted above, King-Greeley has no authority with respect 
to zoning. Second, the area is already "saturated" with residential 
housing much of which was constructed prior to enactment of the pre¬ 
sent zoning ordinance on lots smaller than presently required. 

TUE KING-GREELEY SEWER PROJECT 


11. The terrain of King-Greeley is largely hilly and rocky, 
making for a very expensive sewer project. The total cost of sewer 
project was originally estimated at $1,747,500, and the HUD grant 
amounts to $358,300 (see Plf. Ex.1, Does. 13,31). However, the 
present cost estimate for King-Greeley is $2,100,000. It is antici- 
pated that the federal aid contribution will reduce substantially 
the burden on the individual King-Greeley property cwners. Dy cal- 
culating principal and interest costs, if such aid is not given, each 
property owner will be coropelled to pay approximately 25% more per 
annum for this sewer facility. 

12. The King-Greeley Sewer Project has been under con- 
sideration for approximately 10 years. King-Greeley, being the 
older more settled portion of the hamlet of Chappaqua, has largely 
inadequate septic fields and septic tank disposal systems. Be- 
cause of the rocky terrain, the soils are unable to absorb addi- 
tional wastes. 



13. Numerous residences have suffered extensive septic 
failures over the years. As stated in King-Greeley's application 
for federal funding: 


"The area served is a high density zoned 
area basically completely saturated with 
residential establishments, business cn- 
terprises and public buildings, churches. 






libraries, schools, etc, The majority of 
residential facilities are 40 to 50 years 
of age and older. The present sewage dis¬ 
posal Systems comprise (sic) of faulty 
cesspools and septic systems on over-sat- 
urated lands of small size with no room 
for expansion. The faulty systems are 
causing spillage of raw sewage over land 
and creating a public nuisance and serious 
potential health problera for the area and 
entire Town." (Plf. Ex. 1, Doe.13). 


14. The local Building Inspector and the County of 
Westchester, Department of Health, have found numerous septic 
failures over the years. Parts of King-Greeley have experienced 
seepage from the septic systems which found its way into the 
streets and into the storm drainage systero. It is imperative 
that the public health hazard which now exists be eliminated 

by means of the new sewer system. 

15. The sewer project was endorsed by the Westchester 
County Department of Health, Westchester County Department of 
Planning and the New York State Department of Environmental Con- 
servation (Plf. Ex. 1, Doe. 31, p. 2). Annexed as Exhibits B 

and C are copies of the letters of the Westchester County agencies 
reproduced from the defendants' administrative file produced for 
irspeetion in this action. In recommending approval of the pro¬ 
ject, each agency emphasized, among other things, the densely 
populated character of King-Greeley, the age of the residential 
failities, the history of sewer system failures, and the nec- 
essity of a permanent solution to this sanitation probiem. 

16. The sewer project will service all proporties with- 
in King-Greeley including those currently used as multi-family 
residences. 
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1>. Plaintiffs' claim tnat King-Greeley discriminate» 
against Black and Spanish speaking people and against people of 
low and moderate income, I note, is not supported by any hard 
evidence before the Court. Even more important such a claim is 
contrary to fact. Housing within King-Greeley covers the range 
of economie cost ( but small, older homes inhabited by working 
class and lower middle class people are predominant. All of the 
real estate brokers serving the area have been active in, and 
are pledged to promote open housing for all groupe of people. 

There has been no effort to discriminate in sales or rental 
of housing in King-Greeley. 

18. The sewer facility is sufficiënt in size to handle 
the existing King-Greeley buildings as we11 as any new construction 
which might subsequently be built in King-Greeley including raulti- 
family residential units and substantial business development. 
King-Greeley will be connected to the Saw Mill River Trunk Sewer 
operated by the County of Westchester which carries untreated 
sewage to the ïonkers Joint Sewage Treatment Plant. The proposed 
sewer system is adequate to service possible future growth in 
King-Greeley (see Plf. Ex. 1, Doe.22). 

19. There is no policy or plan to exclude any resident 
or property from use and benefit of the sewer system on the 
basis of race, creed, religion, income, or other discriminatory 
basis. The argument made by plaintiffs that the proposed sewer 
system will adversely inhibit or somehow affect the future con¬ 
struction of multi-family housing in King-Greeley is absolutely 
wrong. Aside from the fact that there is very little land in 
King-Greeley available for such construction, the design of the 
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proposed sewer project as noted above is adequate to service 
such future construction. King-Greeley itself is already a high 
density development area and consequently cannot in any way be 
said to lock in low density housing in the Town. Compelling the 
residents of King-Greeley to retain their present aged and deter- 
iorating septic tank systems and continuation of the presently 
existing public health hazard is certainly neither a realistic 
nor sensible method to encourage the development of additional 
multi-family housing units in King-Greeley even assuming such 
development is necessary and appropriate. 


20. At a meeting of the Town Board of New Castle, on 
March 28, 1972, I offered a motion, which was unanimously approved 
by all members of the Council, authorizing then Supervisor George 
F. Oettinger.to execute and file H an assurance of compliance 
with the Department regulations under Title VI of the Civil 
Rights Act of 1964." (Plf. Ex. 1, Doe. 15). This Assurance 
of Compliance was executed on April 26, 1972 (Plf. Ex. 1, Doe. 

13). Under its terms, King-Greeley, among other things, agreed: 


"[I)t will comply with Title VI of the Civil 
Rights Act of 1964 (P.L. 88-352 and all re- 
quirements imposed by or pursuant to the 
Regulations of the Department of Housing and 
Urban Development (24 CFR, Subtitle A, Part 
I) issued pursuant to that Title, to the 
end that, in accordance with Title VI of 
the Act and the Regulations, no person in 
the United States shall, on the ground o? 
race, color, or national origin, be excluded 
from participatlon in , be cienicd the Lencfits 
or be otherv/ise subjected to discrinination 
under any program or actiyity for which the 
Applicant receives Fedcral flnancial assistance 
from the Department of Housing and Urban Devel¬ 
opment, and HEREBY GIVES ASSURANCE that it 
will immediately take any measures necessary to 
effectuate this agreement." (Emphasis Added) 
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(A copy of this Assurance of Compliance is annexed as Lxhibit ut . 
King-Greeley has fully complied with its agreement. Indeed, plain- 
tiffs in this lawsuit raake no claim that use and benefit of the pro- 
posed sewer systera is being withheld from King-Greeley residents on 
some discriminatory basis. The sewer is intended and will service all 
people in King-Greeley regardless of race, color or national origin. 


21. Plaintiffs argue that the "financial need" sections of 
the HUD rating sheet are erroneous. I erophatically disagree with this 
conclusion based as it is on assumptions and irrelevant underlying 
data. Plaintiffs base their argument on census figures referring to 
the median income for the Town. Yet, such income figures have no 
relevancy to King-Greeley. Although even the Town is not in posses- 
sion of exact median income figures for King-Greeley, it is clear 
and evident from an inspection of the area itself that the median 
income in King-Greeley is considerably lower than that of the entire 
Town. Moreover, my personal familiarity with many of the residents 
of this small area, a number of whom are employees of the Town and 
•» retired senior citizens, leads me to conclude that median income of 
King-Greeley residents must be substantially lower than that of the 
Town as a whole. The substantial increased burden which would have 
to be assumed by these people if the grant is not made, may have the 
effect of driving out of the area some of the lower income residents 
who now reside there. In this connection, I note that Mr. Joseph 
Herman, the HUD official who originally prepared the financial need 
section was not available to testify at pre-trial deposition due 
to a stroke (see plaintiffs supplemental memorandum, p.12, defen- 
dants' memorandum in opposition to plaintiffs' request for a 
permanent injunction, p.9). Accoruingly, plaintiffs have been 
unable to demonstrate the underlying considerations which led 
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to his rating of the financial need section. An after-the-fact 
analysis by Susan Alem (see.plaintiffs' supplemental memorandum, 
p.22) and her "disagreement" with the rating of Mr. Herman (based 
not on a review of the information and facts upon which the ori- 
ginal rating was made but upon irrelevant statistics applicable 
to the Town not to King-Greeley) does not begin to demonstrate 
that the initial HUD rating of the sewer project was erroneous. 

22. It must not be overlooked that the HUD grant was 
reviewed anew when Suburban Action wrote its letter of coraplaint, 
and HUD acting upon advice of its General Counsel determined 
there was "no sound legal basis for cancellation of the contract 
with the Sewer District." (Plf. Ex. 1, Doe. 39). 

PRESERVATION OF TURNER SWAMP 

23. The Turner Swarop was aeguired from the Estate of 
Turner and from J. Bain Turner and his wife. Simultaneously, 
the Town aeguired the adjacent Kipp Street School property from 
the local Board of Education. The property, approximately 38 
acres in all, inclusive of the Kipp Street School, lies approx¬ 
imately one mile from the hamlet of Chappaqua and is surrounded 
by residential development. It is largely a bog or marsh area 
which drains approximately 250 surrounding acres. In addition 
to its drainage function it also serves as a natural wildlife 
preserve. The purposes served by this project are public health 
and safety as well as environmental, recreational and educational. 

24. Plaintiffs do not claim that the Town is developing 

the Turner Swamp as a recreational and park facility in order to 
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prevent the construction of multi-family housing on the site. 
Indeed, it is clear that the proposed park project has nothing 
whatever to do with housing and plaintiffs' invocation of the 
statutes cited in their complaint is misplaced. 

25. The Turner Swamp property, although perhaps pos- 
sible of development, is basically unsuitable for that purpose 
because of its boggy, marshy characteristics and because it 
presently serves as a drainage area for the surrounding acreage. 
Development of Turner Swamp would seriously increase drainage 
problems in the hamlet of Chappaqua creating possible dangers 
of flooding. 

26. In addition, environmental and educational consid- 
erations sharply favor preservation of Turner Swamp. It was one 
of the last remaining wetlands under private ownership and its 
acquisition by the Town was vital to the Town's future development 
insofar as wildlife and recreation purposes are concerned. The 
area is highly suitable for use as a managed wildlife area where 

a varied wildlife population already exists and needs only be 
encouraged. It is also contemplated that the area be used by 
school children for nature studies. 

27. The Town executed an Assurance of Compliance on 

June 22, 1972 (a copy is annexed as Exhibit E). Under its terms, 
the Town obligated itself to abide by the terms of Title VI of 
the Civil Rights Act of 1964 and all regulations and requirements 
of the Department of Interior, and not to deny any person the 
benefits of the project on the ground of race, color or national 
origin. J G— “ 







28. The Town has fully complied with its agreement. 
Aomittance to the proposed recreational facility will be open 

to all — resident and non-resident alike — regardless of race, 
color, national origin, incorae, or language. Indeed, plaintiffs 
at bar do not claim otherwise. 

THE U.D.C. CONTRQVERSY 

29. Plaintiffs make much of what they term the Town's 
opposition to the Urban Development Corporation's plans to con¬ 
struct multi-family housing in the Town. Presumably this point 
is stressed to create the impression that the Town has engaged 
in formal, concerted and perhaps illegal acts to keep out low 
and moderate multi-family housing. Nothing could be further 
from the truth, and the raisleading references made by plaintiffs 
in this lawsuit should be disregarded. 

30. At the outset it must be noted that the policy 
of the State of New York to permit local municipalities free 
choice as to the housing within their borders is demonstrated 
anew by Ch. 46 of the Laws of 1973 (eff. June 5, 1973), which 
deprived the Urban Development Corporation of the powers pre- 
viously conferred by Ch. 174 of the Laws of 1968 to ignore and 
override local zoning ordinances and to construct multi—family 
and other housing of a type, bulk and density prohibited by the 
community in tovms and villages. 

31. In his message to the legislature on approving 
this bill, the Governor stated, in parts 
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"The bill bars the Urban Development 
Corporation from affirming a plan for a 
residential project to be located in a 
town or incorporated village if the local 
governing body of such town or village 
files with the Corporation formal written 
objections to the project within 30 days 
after the public hearing held on the pro¬ 
ject or within 30 days after June 30, 1973, 
whichever is the later. * * * 

"The impact of this bill will be to channel 
the UDC 1 s residential activities into the 
cities where its powers and abilities will 
not be affected, and into towns and villages 
whose governing bodies do not formally oppose 
a UDC residential project. Except to tb“ ex- 
tent that towns and incorporated villages are 
erapowered to prevent UDC from affirming plans 
for residential projects, UDC's existing 
authority to waive compliance with local 
zoning and other loc; 1 laws and regulations 
will be unimpaired.” (McKinney's Session 
Laws, June 25, 1973, No.8, pg. A-276). 


Against this legislative background, I turn now to the facts. 


32. Prior to the New York State Legislature's removal 
of the statutory power of U.D.C. to override local zoning ordin- 
ances, U.D.C.'s Westchester subsidiary proposed a so-called 
"Nine Town's Plan." The Town was one of the nine towns that 
was to receive an urban development project for approximately 
100 units. The proposal was advanced without consultation with 
residents and officials of the Town who, to all intents and pur- 
poses, learned about it when they read the front page of the 
New York Times. 


33. The proposal understandably generated a great deal 

of discussion and interest in the Town with various points of 

agreement and disagreement being advanced. Opposition to U.D.C. 

was focused not so much on the proposed construction of 100 units 

of multi-family housing, but on^U.D.C.'s, power to override local 
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zoning and building codes thereby effectively removing from the 
residents and their elected representatives the decision-making 
authority regardihg their own community. As noted above, it was 
this controversial power that was removed by the State Legislature. 

34. Following its initial proposal, it is important 
to recognize that U.D.C. never took any steps whatsoever to im- 
plement its proposal for the Town, including the holding o£ the 
reguired statutory hearings and other proceedings. 

i 

35. Accordingly, the Town's allegrd "opposition" to 
U.D.C. was never directed and was never formal. It took the 
form of certain individuals expressing their points of view 
opposing generally the powers of the U.D.C. to override local 
zoning and building codes. However, at no time has the Town 
ever indicated unwillingness to accept low or moderate income 
housing on a non-discriminatory basis. 

BACKGROUND OF PLAINTIFFS' COMPLAINT 

36. Various persons associated with Suburban Action, 
the real plaintiff in this action, have from time to time ex- 
pressed opposition to the existing zoning ordinancc in the Town 
and indicated that a court action challenging the zoning was 
being considered. No such action was commenced by Suburban 
Action. 

37. Instead, upon learning of the approval of the two 
federal grants, Suburban Action sought to pressure the govern- 
mental agencies into changing their decision. By letter dated 
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January 18, 1973, Suburban Action wrote a seven-page letter o£ 
complaint to HUD and to-Tri-State Regional Planning Commission 
outlining their legal theories and objections to the federal 
grants. This letter was never sent to the Town, although a copy 
subsequently came into possession of then Supervisor George F. 
Oettinger. Supervisor Oettinger responded point by point to 
Suburban Action's letter in his own letter to Senator Jacob 
Javits dated January 22, 1973. (A copy of Supervisor Oettinger's 
letter is annexed as Ex. F). 

38. Supervisor Oettinger's letter in many ways confirxns 
my testimony in this affidavit. 

(a) He attempts to correct the erroneous 
assumption that the Town rather than the King- 
Greelcy had applied for the federal sewer grant. 

(b) He points out the low and moderate in- 
come of the persons residing in King-Greeley and 
the high population density of that one square 
mile area. 

(c) He refers to inforroation received from 
the engineering firra of Charles H. Sells, Ine. 
concerning the design of the sewer systexn and 
its capability of servicing the possible intro- 
duction of raulti-family housing on a moderate 
scale. 

(d) He emphasizes that King-Greeley has 

no way of influencing the Town's zoning policies 

- 



and notes that the adversely affected people 
are King-Greeley's "predominantly low and niddle 
income homeovners and not the 'disproportionately 
wealthy' „hich the letter States are the only 
persons who 'can af ford to live in New Castle.- 

39. Supervisor Oettinger's letter conoluded: 

If Mr. Gold and Mr. Davidoff ar-r. 

they could mount a legal attack aaain^ 6 ' 

°ur Zoning Ordinance." attack against 

This invitation to challenge the Town's zoning ordinance was 
refused. Instead, Suburban Aotion oeneneed the instant aotion 
Without even Joining the Town and King-Greeley as parties defen- 
dant with the apparent hope that unsupported cries of disoriain- 
atory soning pract.ices ratber than hard facts and legal analysis 
«ould oause the governmental defendants to reconsider and out 
off federal funds to two pronts whioh have little if anything 
to do with housin, and whioh conoededly do not ercbody discria- 
inatory or exclusionary practices. 

THE TOWN 1 S ZONINfl 

40. The complaint before this Court does not challenge 
the legal validity of the Town-s zonin, ordinance and plaintiffs 
have presented no evidence to establisn that the zonin, ordin¬ 
ance IS arbitrary, unreasonable and beyond the police power of 
the Town. 


41. unm Suburban Aotion conunences an appropriate 
lawsuit challenging the Town', «^ordinance and obtains an 









unprecedented judgment declaring such ordinance illegal, its 
validity must be presumed. 

42. The annexed zoning map of the Town (Ex. A) shows 
the permitted uses of various areas of the Town. This includes 
areas zoned for residential use on lots ranging in size from 
1/4 acre to 2 acres, various business uses, and planned and gen- 
eral industrial uses. In addition, as discussed above, partic- 
ularly with respect to King-Greeley, construction prior, to the 
feuactment of the zoning ordinance has resulted in the existence 
of homes on smaller size lots and also some multi-family housing. 

43. In 1968, the Town caused to be prepared a Town 
Plan of Development. Federick P. Clark & Associates, well known 
and respected planning consultants of Rye, New York were retained 
for this purpose. This is the same type of report as is some- 
times designated a master plan or comprehensive master plan 
report. 

44. This Town Plan was the subject of numerous public 
meetings and was adopted by both the Planning Board and the Town 
Board as a guide to the development of the Town. It served as 

a guideline for the current 1971 zoning ordinance and the annexed 
official zoning map. 

45. Thereafter, the Town budgeted monies ' V v iave a ruj t 
family housing study made by its Planning Board and planning 
consultants, Frederick P. Clark & Associates. This repo. 'c con- 
stituted the first phase in the planning stud' of multi-family 
housing then currently being conducted by Mie Town Planning 

Board. The purpose of this phase of tne work was to study the 
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general policy question of whether the Town needed and should 
permit the development of multi-family housing in the Town. This 
report consisted of background information concerning the esti- 
mated dexnand for housing in and around the Town, the supply of 
housing in and around the Town, and data regarding the character- 
istics of multi-family housing. 

46. This report was to be followed by Phase 2 of the 
study consisting of an analysis of the Town's physical capacity 
to support multi-family housing, including an evaluation of poten- 
tial sites for such housing, recommended zoning standards and 
other Controls to help assure the proper development of such 
housing, and a description of the various means by which such 
a program could be implemented. 


47. The "Multi-Family Housing Study, 1", consisting 
of some 45 pages, 13 tables, 3 maps and 6 charta, was finished 
in August 1971 and copies were furnished not only to all raem- 
bers of the Planning Board and the Town Board but to all civic 
associations and other local organizations, with a number of 
copies placed on file in the public library and in the office 
of the Town Clerk so that as many people as possible could have 
the opportunity to become acquainted with it and its contents. 

In addition, some meetings had been held by the consultants 
during its preparation, with local groups to present the results 
of these studies and, after circulation of the report, additional 

discussion meetings were held. 
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48. The study itself indicated that while a consider- 

able number of persons working within the Town lived in surround- 

% 

ing communities, a survey araong persons eraployed by Reader's 
Digest showed that only 20 persons (17%) of those answering stated 
they were non-residents who would like to move to the Town, and 

of these 20, only 3 had a total annual household income of less 
than $10,000. 

49. There is very little industry in the Town and that 
which is there is not of any type which utilizes great numbers 

of low-paid workers. There is, therefore, almost no in-migration 
of industrial workers. 

50. The study is presently being continued and may 
foxnm the basis for amendment to the Town's Development Plan and 
zoning ordinance so as to provide, if deemed necessarv and 
appropriate, some additional units of multi-family housing. 

51. I have discussed the foregoing background facts, 
simply to apprise this Court of the study and analysis under- 
lying the current zoning ordinance and to demonstrate that the 
subject of the need and suitability of adding units of multi- 
family housing is a matter being given active consideration by 
the residents of the Town and its elected officials. I respect- 
fully submit, however, that the zoning of property in the Town 

and the land uses to be permitted on such property are a matter 
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for the elected legislative body, i.e., the Town Board o£ the 
Tovm of New Castle, to determine. This federal court should not 
injeet itself into a local zoning dispute particularly in the 
instant case where the complaint does not seek a judicial deter- 
mination of the invalidity of the zoning ordinance or even name 
the Town as a party defendant, and, concededly, plaintiffs are 
neither property owners in the Town who have been injured by the 
zoning ordinance or individuals who have in some direct and im- 
mediate manner sustained specific injury. 


Sworn to before me this 

. _ S 

l* day of April, 1974. 



Notary Public 


ROBERT S. GOODMAN 
Notary Public, Sio.c o* Now Tcrk 
No. 41-1405475 
Quolifiod Ia Qu«cni County 
CommUtloo Explros Morch 30, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOPJC 


RACHEL EVANS, STEVEN R. K1DD, FERNELL 
PATTERSON and WALTER B. BROOKS, JR. , 
on behalf of themselvcs and all others 
similarly situated, 

Plaintiffs, 

-against- 

JAMES T. LYNN, Secretary, Department 
of Housing and Urban Development, 
et al., 

Defendants, 

-against- 

TOWN OF NEW CASTLE and KING GREELEY 
SEWER DISTRICT, 

Defendants-Intervenors. 


STATE OF NEW YORK ) 

• SS • • 

COUNTY OF NEW YORK ) 


ARTHUR H. HANDLER, being duly sworn, deposes and sayss 

1. I am a member of the firm of Golenbock and Barell, 
attorneys for defendants-intervenors, Town of New Cautie ("Town") 
and King Greeley Sewer District ("King-Greeley") and submit this 
affidavit (a) in support of defendants’ motion to dismiss the 
complaint pursuant to Rule 12(b)(1) and f 6) for lack of subject 
matter jurisdiction and failure to state a claim and upon the 
further grounds that plaintiff lacks standing to sue and fails 
to present a case and controversy; (b) in opposition to plain¬ 
tiff 's motion for preliroinary injunction; and (c) in opposition 
to plaintiff's motion for class action determination. 
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DEFENDANTS-INTERVENORS 
AFFIDAVIT _ 

73 Civil 3475 
(MP) 





2. On behalf of the Town and King-Greeley, I applied 

to this Court, by letter dated March 9, 1974, for leave to in- 

% 

tervene pursuant to Rule 24 of the Federal Rules of Civil Pro¬ 
cedure. (A copy of this letter is annexed as Exhibit G). The 
application was granted. With respect to defendants-intervenors' 
reguest to take depositions of plaintiffs, the Court instructed 
counsel to proceed expeditiously with such depositions and, if 
possible, to stipulate to the relevant facts if that would 
obviate the necessity for deposing all of the plaintiffs. 

3. On March 25, 1974, defendants-intervenors conducted 
the oral deposition of plaintiff Rachel Evans, pursuant to notice 
dated and served March 13, 1974. Rachel Evans was chosen as the 
initial plaintiff to bc deposed because she had verified the com- 
plaint, and is the only plaintiff alleged to be unemployed and 
whose "low incorae is exclusively derived from public assistancc." 
(Compl., par. 3). Thereafter, counsel for plaintiffs anc defen¬ 
dants-intervenors prepared and executed a stipulateon of facts 
dated April 5, 1974. This stipulation is annexed as Exhibit H. 

4. The transcript of the Evans deposition accorapanies 
these papers for filing with the Court.* Her testimony sharply 
contradicts the allegations of the complaint and together with 
the stipulation of facts establishes plaintiffs' lack of standing 
and the absence of a justiciable controversy. 

5. The verified complaint seeks to portray plaintiff 

*Mrs. Evans“ attorney requested that I waive the requirement of 
signing the transcript by Mrs. Evans and I so agrced. 
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Evans as residing in "a deteriorated building slated for demoli- 
tion in the near .future" and as "not able to find decent housing" 
(Compl., par. 3) and alleges that plaintiffs and others (i.e., 

"black and Spanish-speaking persons and all other persons of low 
income") would be deprived of the benefits of the federally funded 
sewer project and park project. (Compl., pars. 21, 23). The facts 
as established by the Evans deposition and stipulation of facts are 
quite different. 

(a) Mrs. Evans' sworn testimony establishes that 
since September, 1973, she resides in what she herself acknow- 
leges to be "decent housing" (Tr. 43). Her home is a 6-room apart- 
ment with 1 1/2 baths in a public housing development given her by 
the Housing Authority. (Tr. 3, 9, 12-13). Her neighbors are people 
of all races (Tr. 44). Her residence is not scheduled for demolition, 
and she presently intends to continue residing there (Tr. 18, 21). 

Mrs. Evans is not now looking for housing and has no intention 

of seeking new housing while residing at her present residence. 

She is satisfied with her present apartraent — "the space is 
fine". (Tr. 27, 43). 

(b) Her home is within walking distance of a park, 
which is accessible to her children (Tr. 21, 27). Mrs. Evans 

has no problem with her sewage system (Tr. 30-31). 

(c) Prior to and since moving to her present apart- 
ment, Mrs. Evans made no efforts to find decent housing for herself 
and her children in areas outside Peekskill (28, 29, 44), and 
made no effort to secure housing anywhere in the Town (.32)* 

She does not know the area known as King-Greeley (Tr. 31-32), 

and, although she has heard of Turner Swamp, does not know where 
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it is in the Town and whether she has ever been to it (32). 

(d) Mrs. Evans has been receiving public assist- 
ance for 18 yearsj she presently receives §449 per month, includ- 
ing her rent from the Department of Social Services (Tr. 15, 16, 
17). She has no other income (Tr. 15). She was trained as a 
Nurse's Aid 9 years ago under the Manpower Training Act, jut 

has not worked since receiving training (Tr. 40, 41). A job 
offer from the Grasslands Hospital in Valhalla was rejected be- 
cause she hac. no means of transportation and did not wish to 
move from Peekskill (Tr. 41-43). There is a hospital in Peek- 
skill but Mrs. Evans never sought a job there (Tr. 43). 

(e) In explaining the allegations of her veri- 
fied complaint that she is denied an opportunity to share in the 
benefits extended to the Town, Mrs. Evans conceded that she 
could not participate in the benefit of any sewer system other 
than the one which served her residence (Tr. 34-36), and that 
even residence in the Town would not assure her of use and bene¬ 
fit of the sewer system at bar, if she did not actually reside 
in King-Greeley (Tr. 36). 

(f) With respect to her allegations of injury 
flowing from the proposed preservation of tne wetlands of Turner 
Swamp, Mrs. Evans ackmwledged that she did not claim that mem¬ 
berg of the public, wi • -ere not residents of the Town, would 

be denied admittance. K c did she have reason to believe that 
if she had transportation to get to the park, she would be den.Led 
admittance (Tr. 37). Her claim of lack of opportunity to enjoy 

the proposed park of Turner Swamp (Compl. par. 23) is based on 
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the fact that she does not have a car (Tr. 37), and even with 
transportation, such facilities are inaccessible "because from 
where I live its' completely out of my way" (Tr. 40). Signifi- 
cantly, Mrs. Evans conceded that she would regard the park as 
inaccessible even if she lived in the Town if it was not with- 
in walking distance. (Tr. 40). 


6. In short, Mrs. Evans does not claim that she de- 
sires, has sought or has been denied the use and benefit of the 
proposed sewer and park project challenged in this suit. The 
basis of her complaint is best explained by her own testimonyj 

"I have the understanding that these grants 
are issued to benefit the poor communities, 
the communities that really need these facil¬ 
ities. " *** From what I have seen of New 

Castle, it is now a poor community at all. 

That's my objection, not New Castle, just 
because of the name New Castle, but I would 
object just as strongly if it was any other 
rich area in any other town." (Tr. 52-53). 


The truth of this lawsuit is thus laid bare. It is nothing more 
than a personal proclamation of a political and sociological point 
or view — should federal funds be restricted to poor communities? 
Should income level of the community be the sole test adminis- 
tered in the making of federal grants? Whatever the auswer to 
these difficult questions and whatever one's point of view, it 
is clear that such determinations are for the legislative and 
executive branches of the government and not for this Court. More- 
over. Rachel Evans not having sustained a direct and imroediate in- 
jury by reason of the governmental conduct she seeks to challenge 
in this action lacks the requisite legal standing to prosecute 

this action and has failed to present a justiciatle controversy. 
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7. To confirm that the other nained plaintiffs are in 
substantially the same deficiënt legal position, the attention 
of the Court is respectfully directed to the annexed stipulation 
of facts (Exhibit H). The stipulation establishes that none of 
the plaintiffs have any legal interest in the federal grants at 
bar or have sustained any actual or threatened injury by reason 
of the challenged governmental conduct. The stipulation, araong 
other things, establishes: 

(a) None of the naned plaintiffs has sought housing 
in the Town (par. 1) ; 

(b) None of the named plaintiffs or any political 
sub~d.ivisi.on in which they reside applied for or was dcprived of 
the federal funds granted to the Tovn and King-Greeley (par. 2); 


(c) Plaintiffs do not claim that the sewer and 
park projects will be operated on a discriminatory basis, and 
that the benefits of the projects will be denied to persons on 
the basis of race, creed, color or income (pars. 3, 4, 5). 

8. Defendants-intervenors submit that this Court, in 
accordance with the authorities discussed in the accompanying 
memorandum, is required to dismiss the complaint for lack of 
standing and failure to present a justiciable controversy. Such 
adverse threshhold jurisdictional determination should make it 
unnecessary for this Court to determine the conflicting facts 
set forth in the various affidavits, exhibits and depositions 
heretofore filed by the parties. However, if this Court deerns 
it appropriate to proceed to the merits of plaintiffs' claim, 
it is respectfully submitted ttiat plaintiffs' uotion for preliminary 



injunction cannot be granted absent a fuli evidentiary hearing. 

' *■% 

E.g., Dopp v. Franklin National Bank , 461 F.2d 873, 879 (2d Cir. 
1972); Securities and Exchange Commission v. Frank , 338 F.2d 
486 (2d Cir. 1968); see generally 7 Moore, Federal Practice 
1165.04 £3] (1974). Such hearing is particularly required in the 

instant case becojse defendants-intervenors have not had an op- 
portunity to attend and cross-examine at the various depositions 
conducted by plaintiffs, and to object to the admissibility of 
the documents plaintiffs obtained frora the government's admin- 
istrative files which are presently before this Court. The oral 
argument of counsel for plaintiffs and defendants on October 19, 
1973, was not in the nature of an evidentiary hearing and does 
not satisfy th-* requirements of Rule 65 of the Federal Rules of 
Civil Procedure. 


ARTHUR M. HANDLER 

Sworn to before me this 
15th day of April, 1974. 







Notary Public 

RORERT S. GOODMAN 
Notary Public, S'o'e of New York 
No. 41-1405475 
Cuatitird In Cuccn» Coui.ly 
Comrmuion E^ire» «crch 30, 1975 
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j-frrr*? r. roTENTA. a.i.p. . 

OtPUTY CO H M IS SIC N ER 


.Deceniber '28, 1971 


'Hr. Oscar R. Soyland, P.E. 
.New Castlc Tom Engineer 
iovra Hall 

• •200 South Greeley *venue 
-Chappaqua, New Tor,*.' 10514 


mSCSlVED 


' ®EP. 00 1371 


.Dear Hr. Soyland: 

■*>. t 


[To\vn Ur/‘--•'K 


. __ Lt your request, the Westchester County Department of Planning has 


.reviewed the proposed King-Greeley Sewer District in the Tovn of New 


. Castl e in the hanlet of Chappaqua, and is pleased to subnit to you this 
•létter giying "öür eval iati’on of .lts priority. .... •• 

Ik* # • . 


•We find that this .proposed sewer district, which will be funded in 
—part hy Teder al aid froti the Department of Housing and Urban Developaent.. 

.is a local sewer ieprovenent of the ‘highest priority, and one which should 
•.rccciva eyery favorable consideration for federal aid. The proposed sewer 
. service area is in; a location identified on the Urban Torn Hap of the West- 
. clicster County Department of Planning, which constitutcs the county-wide 
r-land use planning element under HUD certification procedures, as "high 
..density" urban, and the c ttension of sewer service into this area is there- 
fore fully consistent with our county-wide land use element recomnendations. 

j 1 

J ’ The area into v;hich. the sewer is proposed to be extended is alnost 
‘. entirely develope \ with existing residential and business uses. The 
. pattem of developaent in this area is firaly established, and the extension. 

_of. severs into .the service area .will greatly-iaprove the 'n ,j iromr.ental and 

public health aspects of this central area of your town. f'.like cany areas 
of northam Uestchester the establishment of severs in the King-Greely 
“•Cci-rcr District area vi* L not alter, or offer the opportunity to alter, the 
• range of densitios pro'osed for resioential development, since the area is 
already eubstantially ueveloped with single-family hor.js that ave of good 
.quality and have a ccnsiderable period of useful life reaaining. The pro¬ 
posed extension of the sewer service into this area will, hovever, allevi- 
a vorsening situation of dependcnce upon individual septic tanks for 
. the disposal of sanitary wastes, a very desirablc aspect. 


-n loc- 




.Dcccwbcr 28, 1971 
Pose 2 



f 

-i j 


Ur. Oscar K. SoylanJ, T-E. 
New Castlc To'./n Enginccr 


T7c fully endorse your cpplication for the proposed extension of the 
cever district, end ccr.sidor it to ba ona of the hi^hest priority pro- 
jects of its type in Uestchester County. V’e believe it warrants full 
•1’edcral support in terr.s of financial aid, and wc will be pleased to give 
.you aay further assistancc in obtaining sueh aid that you cay require. 


PQE:na 


' ..Very truly yours. 
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COUNTY EOARD OF HEALTH 

’AI.'.CC M. JOI.TS, M.O.. FM». 
'LïFfOaD T. VIIH.V.AN. V!C= Pr.:*, 
ma. joi:v t. rrwMMi.N, jn. 

:. cRf.zi.ru i.wAL 

>1. Dirsr.ICK. M.O. 
a. cr.ucs 

:rs, gracc s. hallock 
.O’JIS P. KU.VTIS 
'OHN J. VCSCC. H.D. 

:OV/ARD WILLIAMS 




DEPARTMENT OF HEALTH 
County Office Duilding 

White Phins, N. Y. 10601 
* . 

Hovenber 22, 1971. 


JACK J. GOLDMAN. M.O. 
COMMISSIOMtR 


,Li V Cr 

n'(.K0V24 1971 lilt 


i« * «• i • 


Kr. John F. Reed, Jr., Supervisor 
Tovn of ITev Castle 
• Tovn Hall v 

200 So.’Greeley Avenue 
Chappacua, !!. Y. 1051^ 


He: King-Greeley Sever District 
llev Castle (T) 


. Bear Supervisor P.eed: * ' ” ’ . . ; ‘ " ’ 

. • . • . “••.*••••-■ • L 

...__ __ . ; _ • . • 

Feferenc? is nade to your letter of Octoter 1, 1$71 relative to the proposed 
design and construction of a sanitary sever syster. to serve the King-Greeley 
—Sever District-;;-. * * * . * • 

• • • . /• • 

'Inforcation subnitted vith your letter has heen revieved ia light' of the 

- nécd for such public sanitary severs in the subject area. • " * - .• 

i " ■ -- • ^ . * 

. It is r.oted th?.t the area under consideration is generally zoned for 1/k and 
. 1/2 acre properties; nany of vhich contain resider.ces at least 10-15 years old, 
or older. - • / . * 

- • • • * * • . . . • 

A reviev of the records of the Westchester Couhty Department of Health for the 
past 10 years shevs an increasir.g nunber of investigations of suspe’cted and 
confiraed separate sevepage systea failures in this area. 

• Since the life of a properly designed and cor.structed separate severage dis- 
. pcsal systern is taken as 15-20 years, vith proper naintenar.ee it car be expected 
—.that._tha.n,ur'?.er.j3f failures of systeas in the ar.ea vill increase in the fut ure. 

Provision of a public sanitary severage systea, to reple.ee separate severage 

_dispos al facilities, car. provide, in addition to other benefits, better and r.ore 

rel ia sic ccr.es tic vaste cisposal facilities ar.d elinir.at ion of the nuisar.ee and 
— health-hazard ccnditions that can be created by nalfur.ctionir.g separate severage 
Systems. 

• • • • 

• * • 

• • 

The^ King-Greeley Sever District is tributary to the Sav üill River Trur.k Sever 

operated by the County of Uestchester, vhich carries untreated sevage to the 

Yonkers Joint Sevage Trcat-er.t Plant.’ Site vork prelinir.ary to enlargene.it and 

upgrading of this facility to provide for seccr.dary treatr.er.t of sevage is 

currently undervay. 
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»••cont••»• 


Kr, John F, Eead 


- 2 - 


Kovcmber 22, j 


• • 

The proposal is i n accordan'ce vith +u „ " " * * v • • 

FacUities for Wcstchester Couaty? ' ° r - r ' fcensi ' re for'Severas.' 

In li £ ht of the obove, th- We*têh.:» ; V' ; •. 

stron^ly supports the d-o-sos-o * e + 5 er Count y Department of P«a5+h * * * 

* ^ ’ •• • . 

*•*..** . -Very truly' yours, ••• .* •* 


JG:rr 



X 

/ Y ac - < Goldnan, M.D. 

• -Co^aissioners of Health 


cc: 


% cr ' WSDK -: 

«SDFE 

r ,, *« n2 - c » F.*., ffCDS? • ' 

.C, Ueber, P,E, 

Peekskill Field Office 
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New York Stele Doparlmant of Envircnmsniol ConsorvaHo.. - }^rrr~K--' ~ ^ ‘ 

,a ‘ . _ - - — -- - I |. ■ I y I J Comn.$scncf 

r— .. 7 JT^ ; February 3, 1972 ! ) |£ : » r r*. 

/• j g^Uwt- D 

Mr/Oscar Soyland, Town Enginecr lEB 7 1372 


fe Mr.' Oscar Soyland, Town t, 
w ' Town of New Castle 

Chapaqua, New York 10514 

Dear Mr'. Soyland: 


Tov/n Er. 3 m :ns( 


li was nice talldng to you on February 2, 1972, and I can under stand the 
’ confusioa conCeming the various Housing and Urban Development (HUD) 
and" Envir onmental Protection Agency (EPA) requirements. Rules and 
Reculations published in the Federal Register on July 2, 1970, and sub- 
sequent letters pf agreement between HUD and EPA require that all sewer . 
nrojects be covercd by appropriate Interim Metropolitan and Basin Plans. 

To meet this requirement.' the New York State Department of Environmental 
Conservation has been developing the necessary plans to insure that nrnnid- 
palities in New York State remain eligible for EPA and HUD-grams. Tne 
King-Greeley Sanitary Sewér District project was covercd in the followmg 

plans: 

1. Metropolitan Plan for Water Pollution Abatemcnt - Tr *- S ‘*^ 

‘ The Westchester County Comprehensive Sewerage Study (VPC-CS 17d) 

' was part of this plan and covercd your project area. This plan was 

~ submitted to EPA in January 1971. They have yet to review the plan. 

2. .The Interim Bas in Plan for the Lowcr Hudson Rivcr Basin also covered 

your project area and was submitted to EPA in July 1971. EPA has yet 

to review this plan. 

The EPA and HUD metropoiitan and basin planning requirements have the. _f 
been met for your project aren. By carbon copy of this letter we are renmu 
both federal agencies of the plans that have alrcady been submitted to thc.r 
covcring your project area. 


ref ore 
ninding 
•r ofiiccs 


Yours truly, 


rX" 


• , /•7/7 /Tv X 

• ^7'/, Tv / y //'' ; ••Cv 

' ' ' Michacl J. O'Toolc, Jr., P. E.- 

Chief, Sewerage Nccds Scction 
Water Management Planning Unit 

CC: Mcssrs. Witkowski (EPA), Vla'os (IIUD), and hit. 1 ïca 
DEC - Region 03 -7r<x- 

MnT*inrw 


I 
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(J.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 


ASSURANCE OF COMPLIANCE 

WITII DEPARTMENT OF HOUSINC AND URBAN DEVELOPMENT 
REGULATIONS UNDER TITLE VI OF THE CIVIL RIGHTS ACT CF 1964 

KING-GREELEY SEWER DISTRICT _(hereinafter called the 

(Name) 

"Applicant") HEREBY AGREES THAT it will comply with TiUe VI of the Civil Rlghts Act of 1964 
(P.L. 88-352 and all requirements imposed by or pursuant to the Regulatiors of the Department 
of Housing and Lirban Development (24 CFR, Subtitlc A, Part 1) lssued pursuant to that Title, to 
the end ifcat, in accordancc with Title VI of the Act and the Regulations, no person in the United 
States shall, on the ground of race, color, or nationai origin, be excluded from participation in, 
be denied the benefits of, or be otherwise subjected to discrimination under any program or 
dcöTity for v/hich the Applicant receives Federal financial assistance from the Department of 
Housing and Urban Development, and HEREBY GIVES ASSURANCE THAT it will lmmediatcly 
talce any measures necessary to effectuate this agreement. 


If any real propertyorstrucrurethereonisprovided or improved with the aid of Federal financial 
assistance extended to the Applicant by the Department of Housing and Urban Develcpment, this 
assurance shall obligate the /nplicant, or in the case of any transfer of such preperty, any 
translorcfc, for üifc pciiuJ uuiing wiücii i'uu real pi'opei'ty or structure is used ior a purposc lor 
which the Federal financial assistance is extended orfor another purposc involving the provision 
or similar services or benefits. If any personal property Is so proviced, this assurance shall 
obligate the Applicant for the period during v/hich lt retains ov/nership or posscssion of the 
preperty. In all ether cases, this assurance shall obligate the Applicant fer the period durir.g 
which the Federal financial assistance is extended to it by the Department of Housing and Urban 
Devel opment. 


THIS ASSURANCE is given inconsiderationof andfor the purposc of obtaining any and all Federal 
loans, advances, grams, properties, contracts or other Federal financial assistance extended 
after the date hereof to the Applicant by the Department of Housing and Urban Developmcnt, 
including installment payments after such date on account of applications for Federal financial 
assistance which were 2 pprovcd before such date. The Applicant rccognizes and agrecs that such 
Federal financial assistance wiil be extended in reliance on the representations and agreemems 
made in this assurance, and that the United States shall have the rirht to seek judicial enforce- 
ment of this assurance. This assurance is binding on the Applicant, its successors, transferees, 
and assignecs, and the persen or persons whose signatures appcar bclow are authorized to sign 
this assurance on behalf of the Applicant. 


Datcd_A pril 26, 1972‘ _ 

Town Hall 

Tov/n of New Castle 

_20 0 So u th Grcelev Av enue 

_Chap paqua , N. Y. 10514 

(Applicant's Mailing Addrcss) 


King-Greeley Sewer District 
(Applicant) 

Gcorge F. öèttinger. Supervisor 
Trustee - Tpvr^OFNEW CASTLE 

DY _ 

(Authorized Oiliciai) 


/ ‘ 
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HUD*W«»K., O.C. 



M lM« *>W 
l«M| 


u.s. rinrwn cf t.«i iwitioi 

ASSUUKU Of «HPtüMl 

(itm Yi. (t.i: iiCHis ui oi mtj 


| OVlhiiMM i 


Town of l.OW Castl o_(licreinaftcr callcd "Applicjiit-Recipiënt") 0 

iNimr uf A|«pl*c#o« K.np»rnt| 

HF.REUY AGRF.F.S Til AT 1T will cnniply with Title VJ of the Civil Rights Art of 1961 (!».!.. SM-ts;. • 
all rcquircments impnsed by nr puoutni (o ilu* Uepartincni ol the Inu-rior Kc-gtilati.in (4\ (!l K 1 ~ i i,»., : 
pursuant to iliac title, lo iW end that, in accorJance with Title VI of flut Aci and il»c* Regulatn>n. i.n ;•»•* 
jon in iliv United Statte shail, on the ground of race, cnlor, or natinnal origin he excludcd Inou part.. vi 
ti->n in. bc denitd the benrfits of, or bc othcrwisc subjcctcd to discrimination undcr any program ,*r .» in.:* 

for which the Applicant-Recipiënt rcccivrs financial aasistar.ee froin 0l — « -•« a:* ! 

Bureau nr Ot*»«*r 

Hcreby Givcs Assurance That It will imintdiatcly tahe any measures to cflectuatc this agrccnient. 


lf any rcal property or structure thcrcon is ' rovidcd or improved with the aid of Fedcral financial astotancr 
extendrd to the Applicant-Recipiënt by 0 ~ rl A-y-r^2D Tltis assurance cNiy.au» the 


Kurnu nr OiKct 

Applicant*Recipiënt, or in the case of any transfer of such property, any transfcrcc for the pern#.' J» rnv 
which the rcal property or structure is usctl for a purpose involving the provision of similar service* or tvi.e- 
fits. If any personal property is so provided, thi- assurance obligates the Applicant-Recipicnt for the jvnod 
during which it retains ownership or po»*e*sion of the projH-rry. In all other ca*cs. this assurance nN.gaU * 
the Applicant-Rccipient for tbc period during which the Fedcral financial assistar.'c is extended to it I»y — 
Rtrna-u of Ci;t::oor r.ccv ca v.ion 

Bureau or Offccc • 

THIS ASSURANCE is given in constdcration of and for the purposc of «ibtaining any and all Fedcral grant». 
loans, Conti acts, pio|*erty discounts or otlicr Fedcral tir..»nrial assistance extcitdrd alter the date hercot ••• * » 
Applicant-Recipiënt by the bureau or ollicc, including installment payinents alter sucli date on aifiuin: -/• 
arrangcinents for Fedcral financial assistance which we re approsid hefnre such date. The ApplicantP.ee ‘pi. 
fecogniacs and agrecs that such Fedcral financial assistance will be extended in reliance on the represciitation» 
and agreements made in this assurance, and that the United States shail reserve the right to seek puin.a. 
cnforccmcnt of this assurance. This assurance is binding on the Applicant-Rccipicnt, its successors. tr.-ns- 
fcrccs, and assignees, and the pcrson or persons who»** signjture ^pjuar beloss are authorircd to s.g i .... 
assursi.ee on behalf of the Applicant-Recipient. 


June 22. 

t)ATII> 


• Cast lo 

Afi-UCANT HIUm.NT 


• • . .. » 


V— ■?. • » • » 

Keu ior#. - 


APfl.IcTANTPlMMiNl * MAII.IM. .M.OIÜss 


- 7 ?^- 


j f\r 


- H«*'*r*è 


• i" iifi-'l • *t&< ui 


v \ cnii««i«i fiisiisi»') 


.CC I. »cr- •• 
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£ft»nunry 22 , 1973 


Uonornblo Jr.ro'.-> K. JrtVtvR ' • •* . 

Unitod «tater. f.:*n%ta , . *. ,• .*• • 

ifarhltvj'coar J>. C. 20510 . . “ V •: • . . . 

• * • • • ... . ' * • 

* • . . f 

Daar Senutor Oovitas . . • • 

4 .. • 

Ihielenad v. lease flncl a cooy of tho ccvon 9 r tx\<% lotter 
r.U'WÏM.'jr» fiCt'.ft'i Inotityco to v.\ r« !>• Qrcon of 

tiis Droy-rtrewnt of iou»;l:v{-and Urbin J:cvnio:rciout nn>l *'Jr. 

Dou-jlau Cnrrcli, ot Tri-ntVco Reglonal Pla.minq Coccaiosiion, 
a co?y of -.y Icttir to tïia prcsc. •. 

• 

T’.io Tovcn of Hóv Caiitio ha 3 navtr rnceivod a c.opy of 
the lcttjr Irca Soburcan .lotion Xnsbit-ato. • . 

Iho 7o.;n of 'Tcv Cnotla recoivod approval in 1972 for ’ 
?3SC,C09.C0 in rcCarol ; T wadn for Lhu ccnstzuction of tho 
Xi« j-2rooloy iW.i.'r ttir.trict, *.;^ich \;ar, in tho worfco icur yec.ro 
prior i.o ty olootion to offlco. Oho hic.h c’enslty (1/4 rcro 

l:ac), f.r<»?C/r.'.*oranca' o£ roch and bccep han rcoultcd 

t /* !• 1 ■**•# i•> o nfi^n of? rcüCi)).»i^ a 

Xll i-«t V t. I « w •. w *• • •• •* » v * v * * •* 

poiut of ovor-aatoruticn. As a vcsuic, cho offluant iiau hoon 
rising to tl'.a cun’jcj of tha ooi!» fchuo crcntin;* a dorinita 
fcaol'ch prob)*—\o svy, thour.onio of c'ollaiu iitvo 
v .. - .-«•„•rit on cfiri'4 trJ .^3 r. tv. Jion 1 f;d pinna# tr.o noccrcary 

sc^jirlsj of c-atoi-c-ntr. end och er . n« ic.vini 1 : ür at i vc cxjcnucsi v/hich 
shv-Iii culiiinato In the bwjiontng oi conr.t niet ion tho Spri ccj 
o£ tM» ycar. • 

* • 

To nttc.oot to harnso r.nd ir.tiniidatc the rcj-i fcc.ho of Keu 
Cnntle in thio 1 nnar ia i:r.vorthy of l.r, A'nvidoff end Hr. Gold. 
Tho He# Cactlo Eoning Ordir.or.co wan adoptod in 1920 (prohably . 



• * Honorrbïo J.-.cob K, i'/'iviti: 
United lït :■»?:<•?:» re ;v:t o 
hV.ihlngfcen, j;. C, ?.C'310 


. JanuAiy 22, 1973 


ljoforc ïlr, PtviCoi'C v.vo bom,) and hes been vp-dnLcd at peric-Hc 
intervals. Ti o' 7’ovn '0~vclo*'-r.'nit l'l.vx van r.v. spied in 1030 .nul 
up-dnted In lOCO. !I:ivi:vj ocx*vod en the l'innnlr.g Haard fox* fivo 
yoaro I hno*./ rirr.t hr.nd of tho thv.Uc:*.tion of ov.r IcyaL clti;*. :;v.j 
vho lisvc .vjr.irfcoc! in O.iraetir.j tl ij grc-./rh of thls ïovsn. V7o air o 
rctain. JTicdcricl: »*. Cir ri: Associatca, ?rofo::aional Planners, of 
F.yc, l.'cw Yorh, vho r.viho the necosonty ntudieo and rcccrrrcndaticnn 
prior to uil zonir.g and planning /icciuions, 

Tho Tevn Jïcrrd Oiö, in fust, anroint a Clticeno Advir.ory • 
Consaitteo en U. D. C. X hsvn p.o ]:r.ov;lec«ja vhntncsvox* of a 
Kiniütcr nahing o orocoeal fox* U. D. C. to ptepero plens for. 
oorno Ier./ or moderate ineo.ee hsuoing. Ti o truth of tho rvittor 
io that vo lcjo.n.'rd (through tho grapavina) that U. D. c. had 
tnhen an option en ten r.croo and was preparing plens for lts 
dcvelopn-cnt v:ithc.:t discceciug tho proporal witii the Planning 
Board, er tho *Av..*n Honrd. At this po int vho Ycvn board anyointcd 
a Cititene Adviaory Ccc.v.ittce, vhich, avtor consultr.tion vith 
Wcotchectcr State 7a.gio.la torn end Ccngrcu.'no", rcnultod in 
px*oooccd legio lat ion in both Albnny and Washington. 

. ’ d • * 

To r.tnto that the i'.cadoro Digest io niro.vly the heno of 
ono najor crsployor is cxtrcncly r.*.in landing. In o Readers Digont 
io tho cjïl}/-r.ajor c.vployer. The/ havo boen locatcd in Tc./n 
oincq thei 1930's and havo grovm vil.h tho ‘i’cvn. They rely on 
l!ew Cootlo <\c v.*ell o o r.v.rrounóing ccrvr.unitic:i for labor nnd 
do not have a problcn in rccruiting psrronnol. linny of tho 
enployeeo in thiu ndjiinictrntivc offices ar o uinglo or o scconcl 
fiuiily i?ieo:ae. ït »sny is te re at you to hivo’./ that u 1570 rurvoy 
oho'./od that only 17;i of tho Pcmlcrc Digent cioploycca v.ould cnro 
to live in ITo.v/ Cnotle, oven if they had tho oprortunity. 

I on advir.cd by cov.nool that nsny v/rong oucunpiiono nee 
rsado in tho Sohuvbv.n Acticn lat tra*, vhi.cn obviour.lv enn only 
rcoul.t in orrcneouo csnelusionc. Parogropn 1 utnhoo that tho 
Vov/n of iJev/ Caotlo has cpplied for, and bean gr.r.tcJ Fe do ral 
Fundo. Ti o fnct is that the Ccr./n is not the r.pplicant, rother 
the King-Groclcy Gaver District, a ssnofit District org/mir.cd 
unêor Articlo 12?. of tha Ter./n Lzw is tha oppliearst end tho. graat co 
of tho i'cdoral Funês. Parcgrr.ph 2 etetoo that tho ctvwer, ao . 
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Jtonor/ibln jr.-eoï> K. .Tr.vltn 
Unitcu Cnnat» 

Kashinyton, ». C. 20510 


<5osignc!d, "v/iil lo nd: «piste only if *V.cre in l'jr.itcd rcoulaMon 
growth. • Chvjously no Ixusing rolicy of tho Tcvn of Cn::ïlo 
c;\:i bc «-.tL.vibv'.tod Lo tbs ücv?r District, x/hicii is a sonai-ato 
OJti.cy vndvr the Vcrvn L;.v. In the District cnn have no 

folicy v/hatsoevor in ah is nrca, êinco the Vv.m Lcw roandacca thafc 
the Mr.tr iet Jnalvida nll pcrsor.n to ba banofitad by the con- 
Dtmetion of tha rever, end thafc oli svch perrons ba inelivJsd 

• • Lu the District. In poir.fc cf fncfc, tha District incorporntoa 

r.ostly )so;::co of 1 cv and .vader at o incevao fó.vil.lco, nat to r.ention 

• fchat it is en aren of ci:ti*c:.iely high populcticn density, so 
ir.cntioncd hcrctcfore. The District's aïrcaóy high populntion 

j conccntrr.tion provents i.i’.ch i.-.orn grsvrth. Tha office of Chns. 

• H. Cello, Ine. ir.icivis ra thnt thay havo ccsignod. tho Sa*./er 
Cyste.-! to i.-«»ot oll forcsccnblo grovrth in tha District, in- 

• cludir.g tha possiblo introèuction of nulti~£a:.’ily housing on 
n rcoderute ncalo. 

Iho refcrence. on Page 5 of the letter to the allcged 
"illcgality" of the gr.-.nt ngr.in incorrectly nttribut 03 the 
Application r.nó gvnnt to the Teun r.t largo, rr.thcr than to tha 
• District. ï>.e ?;u^-a-.‘s t LOa..je:x__P; \na G t);nt H. _u . n. 
conditionrd a ppy cvn 1 of «Jeu Caetlo'n C cv/cr C-rant on the Tovn ‘ o ,^. 
ogrcCi Tcnt to pa»rait~I^r77nrd^ode7.-ü~to~Tn'cc:«!o h onr.-i — 

r.bsürd. The Dist'.vlcthns no vay of influoncing tho Tovn'o^ *' ’ 

pobiclcs. Tho pauna in this cjvjhq ara pr r. dor.;inantly lov and 
/ r.iiddle'ir.corso hs:;;ccvncrs and r.ot tha "dinprepor tio.natoly 
wcalthy" v.-hich the lettor statos ara tha only parcons who " 

• “can af ford to live in i.'sw Castlo". ‘ * • 

... • • i • • —*’ ' 

Tor* tiici record, tho 3»my~Groalcy de var District fvtmis/icu 
tJio nocfiBsnry'iïsfcariaic and data attest ir.g to the District's 
ccrwpli.vjce uith Vit la vr of tha Civil P.lyhtn Act of 1564. Tho 
jnntoriüla incividal JI. U. D. Tom «iJT-Ol (Assuranca of Cc~pliarsc:c 
v/ifch Depaefnant o* hcv.srr.y ?» Urbar Divc.lcpo.cnt Kcculationo v.ndor 
Titlo VI of tha Civil Digi:to Act of 156';), a rap r.hcving tho total 
. gcoaraphical nrca oi tha project, narhed to show o rees of 

conccntrcfcioa of ir.ir.srity gres o pspulaticn and total murber of 
inhabitants and islncrity parcantr.gas thoi'cin. Tho fonn rscjwiroa 
v .tha npplicnnt'n ossurar.ee ti;afc uinerity greup i?opulaticn in tho 
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Honor.-iblo Jr.eob K. Jnvit o 
Unit et 1 . ctntou :*fj»Rtc 
Wnchington, ü. c. Ü03I0 


Jamiary 27. t 1973 


Dintrict bó rervJood by tho project on tho c::no hr.oin nr« non- 
nJ.Rnv5.-ty ropa lotion. Ari alovo, tho iUr.trict rervioeri 

tho .-ki i cr.vl.'ticn of the District, «-ra:! is foi.bièdon );y l.v./ 
froïa rofuslr.y servic:.-! to c;'»y inhnbi teint of tho Ptr.trfcfc en rny 
bacio \.-'.introever. ïl. U. D. 1'oiva 41901 r.-r:!:or» it cloer thr.t 
H. U. n.'a revier./ of til o data previdad t'ioroin in rolntod to . 
tho jc?:i:!tUction ei tho npnlicnnt, and rot to cir.ta rclntirg 
to tho •jvfisdictic.n of s.ck. 0 largcr'entifcy in vhich tho cpplicant'o 
territory insy bo locatcd. 

• * » * • 

IC Kr. Co ld and Kr. Davidoff are nir.coro, t)iey r.hould ir.oent 
n legal cttoch rgninst our Konir.g Orainar.ee. I rouncctfully 
cub:f.i.t that tViy nre being dir.erirjinotory in attemptiny to 
prevent tho cvD.iJ..*bili.ty of nuch noodeJ red ara L Aid to tho 
deserving ta::ro.yovu in tho Kiv.o*<ïrcoloy i-'woï Distri.ct v?ho are 
in (Icr.rirate necd of thacc ccv.vro. ‘iïicnc iswm tanpayorc a?;«c «or 
•littlo in r o turn for thnt tr.i: :r.oney which has been funneled to 
Washington over isany yanrs. . . . . • 

Th ie i*j ny iir.e.odiritc rerction to tho lettor fro:n Suburban 
/iction. I t-hali be cnly too happy to neet \/ith you or r.nycno 
onycur sta ff to die cues thlo n.attcr furthor and hopofully 
'prov5.de eny ncccscnry sdditional Information. . . * is ' * 

I . • 

. • ‘ Sinccrely, • . . « j ‘ 


V 


Gcorge F. Octt.ingar 
SUPKftVIGOR, ïOi.iT OF KSJf CASTL3 


GFOlCp • ’ 

cc» Kr. S. Ki.llirn Croon 

Regional 7.üv.iniatrotor .. ... 

X jlr, Dougluc Cnrroll, Dlreetor 

Tri-Stato Keg ion al Planning Coavn. 


7o v/n Attomoy 


— | Cs' - 


*•» . . 
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Kon. .niton PollacK. 
üoitod States Court i.o**a 
Fol-'/ t'icare 
New Yorh, dew Yor “ 


i, .» Jonen T. bynn, 

Söï aaohal «vans, u- *;^ 0 f r.ousing and 

Gecrotary da ja l-*- 

Urban 'Jovelopnent, at ai - 

73 Civ. 317 3 (MP)--- 


Daar Judge Pollacfc: 


. . . r 1 *v-*n O H 11 OW 

I havo boen rotainod ^„^ct’in tnie action. 

Castle and the King 'drooley bawar Di-tricc 

On behaIr of n '{ C Ï 4 3 Sf 3 é» Fediraï Ruïos of Civil ^ 
tais action, pursuant to Rul * ^ iQn and defond against 

«hich ar, th. »*>•<* 

of tais action. ^ . __ 

.. < nt'irv.-'itioa of ngnt wh-n 

Rule 24 (a) (2) ^eïating' to the proporty or 

a ulicant claims on in ]- £ of^the action and he i3 3< ? 
action which is t.w suo^t ®?L act i on nay as a practical 
tod that the Uiapoaitioa - v,roteer that interest, u.. 

r inpair or inpedehisa - ^o^aataly reprosontod by 
t, e applicant 3 interest is psrüttad 


"tno 
traas 
situa 
matte 
loss 
ir.g p 
uiscr 
cl-Ai' 
f act 


tl e ^axcant'3 interest ia'^neitted in the 

artios." Altcrnatively, ^'- r u( a) {Z) Vvon an applicant s 

L ^stion of 1« or 

in coirvnon." 

_ • ü 3iaaifxcc\nc 

16 ap ??“2 ««Hok 'ik 1 rjal an- 


Jb W . 

interest in the subject ruitte 
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practical sense. In the final analyuiu# it is :ny clionfcs funds 
which vill bo affocted by a final judgncht. At present# no o:<ist- 
ing ,.arty reorasents the interest? of r.y clionts in tuis action. 
bhile va, of cour3e# rocognic'e the interest of the federal de- 
fonia.ita in defonding the regularity of thoir conduct and the 
validiiy of the reyuiations under which they acted, I recognicc 
that tne intorest3 of the federal dufondants and my cliënte are 
not idantical and I atrongly douat vliethor the federal de fondants 
and cao United States Attornay would -e agrecablo to andertana 
tne defenso of ny ciients’ intoreots in tuis action or, even as- 
suraing -Jic.i undertaling# wnether such rooresentation would be 
"ace t uata" within tna .Tteuning of P.ulo :M. See e.g. * loipe v. 
foretshy # i44 r’.2d 5 Jj (D.C. App. 1 ) • l) (interveniion by ’udjoin- 
Hrj ; rcTuïrt/ owr.ers alieved in action uguinst coning cor.urtieuion 
to u-c vi-iido a soning order on the yroan.i that the yropercy o /nora' 
inter ïvtn wcre not ede- jUatoly repr cr:r uei by tna toniny co’.f.i salon. 

; .• -rally 3J .'loom, reder al I’raeeie:- ' u 2'i. 03-1, u. 2 4-281, et io-; . 

rinally, ulthough I have jast bogen :.ry nviw of the 
recor-i. presentiy bofore tne Court, I :.elieve that t.vero era soverel 
throianclu laqal issues# indeling o.r.ong others, t vu 3tanding of 
piaintiffs ana the oxistenue of a justiciarle controvarsy which 
have to be dotominod bofore reac..ing tna fact3 anderlying the 
federal uafendants' condact with respect to the grants in question. ' 

Por these roasons# I respcctfally roquest that the 
Court, tf it doens uuoh procedure Jesirable, rueot with counsel for 
tna partles with respect to tuis appiieation for interven t ion so 
that ic .auy no detorained. I recoyniee that Halo 2«(c) provide3 
lor service of a motion to intervone# hut given your donor's 
far.iiiuricy with tSis aotion, I would consent to this letter bcing 
ccr.si „ered as 3uch .uotion ur.less your donor believes that a coro 
forr..al not ion accor.ipanied by a legal inenorandua is neceasary. 

Should your donor deen it udvisable to haar counsel 
with respect to thi3 natter# I requost, subject of coursu to the 
Court' s convenience# chat auch hearing te held early noxt week 
uir.ee I an scaeduled to loave the United States on Tnursday# Jlarch 
14t.i and will be out of tna country ar.til April 2nd. 

Respectfully yours. 


AM.i/ra 
1Y :Jeia 

cc: lis. ba:.vela ba vis 

Asuistaat United 2tuten Attorney 

1 la. Loiu D. Thompson 

lu:ur.;a.i Action Inucituto 
Yacrycovm, hew York 

|>tc.: bUjW^Aa • (htJWi u 


/•-rt.var M. HcuiJlcr 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


■x 


RACHEL EVANS, et al., 


Plaintiffs, 

-against- 

JAMES T. LYNN, Secretary, 

Department of Housing and 
Urban Development, et al., 




-and 


Defendants. 


TOWN OF NEW CASTLE and KING 
GREELEY SEWER DISTRICT, 


Defendants-Intervenors. 


73 Civ. 3475 (MP) 


-x 


WHEREAS, on the 25th day of March 1974, pursuant to 
notice, defendants-intervenors took the oral deposition of 
plaintiff Rachel Evans, and 

WHEREAS, based upon the facts elicited at the deposition 

of said Rachel Evans the undersigned parties, at the suggestion 

of the Court and in the interest of expediting a detemination 

of the pending motions are desirous of obviating the necessity 

of taking oral depositions of the remaining named plaintiffs by 

« 

entering into a stipulation with respect to the facts that such 
plaintiffs would testify to at such depositions, 

IT IS HEREBY STIPULATED AND AGREED that the facts herein- 
below recited shall be deemed established and made part of the 






the record with the same force and effect as if such facts were 
sworn and testified to by each of the named plaintiffs in oral 
depositions in this action and this stipulation may be used by 

t « 

the parties in this action in the same fashion and to the same 
extent as oral depositions of plaintiffs as provided in Rule 32 
(a)(2) of the Federal Rules of Civil Procedure: 1 

1. Each and every plaintiff in this action, if 
asked at deposition whether he has looked for housing for himself 
or his family in the Town of New Castle would answer, "No". 

2. Each and every plaintiff in this action, if 

asked at deposition whether he or any political unit or subdivision 
in v/hich he resides applied for or was deprived of those federal 
funds which were granted to the Town of New Castle and to the 
King Greeley Sewer District would answer, "No". 

3. Plaintiffs have no infornation to believe that 
the Town of New Castle will follow a policy of refusing to admit 
any non-residents of Uew Castle to the proposed park to be created 
with federal funds for any reason, including race, creed, color, 
or income. 

Plaintiffs do not claim that any persons currently 
residing in, or persons who may in the future reside in King 
Greeley Sewer District, will be denied the use and benefit of the 
sewer System to be constructed with federal funds on the basis 
of race, creed, color or income. 



5. Plaintiffs do not claim that the present 

swamp area to be used for the proposed park at any time has been 

utilized for low and moderate income multi-family housing. 

Dated: New York, New York 
April 5, 1974. 


LOIS THOMPSON, ESQ. 
RICHAPJD BELLMAN, ESQ. 
Attorneys for Plain^-ffs 



-wnïXXjiilJ 

Attopneys for Defendants- 
i/terver ' ' ' 






fNITED STATES DISTRICT COURT 
iOUTHERN DISTRICT OF NEW YORK 


RACHEL EVANS, et al.. 


Plaintiffs. 


-against- 

JAMES T. LYNN, et al., 

Defendants, 


Civ. No. 73-3475 


AFFIDAVIT IN OPPOSITION TO 
MOTION TO DISMISS FOR LACK 
OF STANDING _ 


X 


STATE OF NEW YORK ) 

: ss. : 

COUNTY OF WESTCHESTER) 


FERNELL PATTERSON, being duly sworn, deposes 

and says: 


1. I am a plaintiff in the above-captioned 
matter and submit this affidavit in opposition to a motion 

I 

by the federal defendants, joined by the Town of New Castle 
to dismiss this action for plaintiffs' lack of standing. 

I submit this affidavit so the Court may be apprised of 


my interest in filing this litigation. 


A 


t 


2. I am currently residing on Dobbs Ferry Road 
in a racially impacted neighborhood of White Plains, New 
York. I am employed as a full time Science teacher by 
the Yonkers Board of Education and I receive a moderate income. 


3. I have resided in Westchester County since 
1960 and during that time, I have always been constrained to 
reside in racially concentrated d^eas throughout the County. 
The neighborhoods in which I have resided are all character- 
ized by dilapidated housing and inadequate levels of municipal 











services 


4. In my capacity as a school teacher and 
as a forxner employee of the County Welfare Department, 

I have become familiar with the utilization of some federal 
programs in the County. I have concluded that federal 
funding of the suburban areas in the County has been a 
prime factor in encouraging the "white flight" from the 
County's inner-city areas. This, in turn, has reinforced 
the prevailing patterns of racial segregation and 'the deter- 
ioration of the inner-city neighborhoods to my detriment. 

5. I am in need of new, less-crowded housing 
and have looked for such housing in several parts of the 
County. I have been unable to find any housing opportunity 
for my family outside of the racially-concentrated inner 
city areas of the County. I have found that there is 
virtually no housing available to me in the County's suburbs, 
such as New Castle, because of restrictive local housing 

and development policies and prevailing patterns of racial 
discrimination in the sale and leasing of housing. 

6. I firmly believe that the federal government 
has taken no role in employing its housing and community 
development programs to promote fair housing in Westchester. 
On the contrary, the various federal agencies have continued 
to provide community development funds to suburban Towns, 
like New Castle, that have actively opposed the development 
Lof low or moderate cost housing that might be available to 
4e or to other minority residents of the County. 




7. I have brought this litigation so that the 

federal government will be compelled to adhere to the 

* 

Congressional polia.es requiring it to affirmatively promote 
equal housing opportunity in federal community development 
programs. If current community development practices 
continue in Westchester, I and my family will be forever 
foreclosed from enjoying the same housing opportuni tv and 

locational choice now enjoyed by the white citizens of the 

* 

County. 


FERNELL PATTERSON 


Sworn to before me this 
3rd day of May, 1974 











UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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RACHEL EVANS, STEVEN R. KIDD, : 

FERNELL PATTERSON, and WALTER B. 

BROOKS, JR., on behalf of them- : 

selves and all others similarly 
situated, ' ' : 
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Department of the Interior; and 
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Milton Pollack, District Judge. 

. . * \ 

* 

Plaintiffs, low-income minority residents of 

Westchester County, have moved for a declaration of class 

action status, Fed. R. Civ. P. 23, and for preliminary 

1 / 

injunction, Rule 65, to restrain two federal agencies 

from supplying funds under grants that have been approved 

• * 

to the Town of New Castle for the construction of sewer 

facilities and the clearance of a swamp area for recrea- 

•tional use. In connection therewith, plaintiffs challenge 

the Tri-State Regional Planning Commission's tacit approv- 

al of the grants in question. 

Plaintiffs contend that all three agencies abdicat- 

2 / 

ed their responsibilities under the Civil Rights Acts 
and the regulations promulgated thereunder in granting 
federal funds to New Castle. 

All defendants oppose the motion for class declara¬ 
tion and have cross-moved to dismiss the suit. The Town 

of New Castle has applied for leave to intervene herein 

¥ 

and to support the cross-application for dismissal. 

Disbursement of the funds granted has been withheld 
pending determination of the claims presented herein. 






✓ « 


Since it is the decision of the Court that the 
plaintiffs lack standing to bring this suit-the plaintiffs' 
motions must be denied and the defendants' and the inter- 
venor's motions must be granted and the complaint dis- 
missed for the reasons which follow. 

The history of the qrants. • ,• 


In 1969, New Castle requested federal aid from HUD 

for the installation of a sewer system in Chappaqua, 

New York, pursuant to 42 U.S.C. §3102. That section 

authorized the agency to make matching grants to local 

communities for the development of, intcr alia , basic 

public sewer facilities. Similar federal funds were 

requested pursuant to 16 U.S.C.§§4601-8 from the Department 

of the Interior, Bureau of Outdoor Recreation ("BOR") in 

1972 to aid the development of a public park and recrea- 

3 / 

tion area in what is known now as Turner Swamp. Both 


agencies, after dué consideration and investigation into 
the proposals, agreed to provide the requested funds. 
Subsequently, the Suburban Action Institute (counsel for 
plaintiffs herein) filed informal complaints with both 
agencies protesting the respective grants. These complaints 


- *- 
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in effect raised the same.objections which plaintiffs 

% 

have now brought before this Court, namely, that the 
approval of the grants would deny members of racial minor 
ities and low-income persons equal opportunity to benefit 
from the grants, and were thus violative of federal civil 
rights laws due to New Castle's exclusionary and discrim- 
inatory policies. In both instances, agehcy counsel *; 
replied that the matter had been reviewed r.nd that there 
was no legal basis for halting the grants. 

Sometime after New Castle's applications were 
filed with them, both HUD and BOR forwarded the applica¬ 
tions to the regional planning commission (defendant Tri- 
State) for comment, pursuant to federal regulations. 
Tri-State replied to both agencies that it would not 
review the applications as they were "non-regional" in 
significance and thus outside its jurisdiction. 

Urging that the grants are violative of the "civil 
rights laws and policies", plaintiffs then brought the 
instant action for injunctive and other relief to prevent 
the flow of the federal funds to New Castle. 

On the return of the motions before the Court a 
preliminary discussion with counsel indicated that it 











would aid any evidentiary hearing that might be required 
if the government were to file and serve copies of the 
administrative records of these grants and permit the 
plaintiffs to take depositions of pfficials and others 
involved in the con;ideration of the grants. At a later 
date the intervenor also requested an opportunity to *• 
examine the plaintiffs. Discovery to both sides was. 
granted accordingly. 

The plaintiffs have thus been accorded a wide 
opportunity tó make a factual investigation of the New 
Castle applications and the civil rights enforcement proced¬ 
ures utilized by the federal defendants and the defendants 
have had an opportunity to elicit the facts concerning 
the interest of the plaintiffs. The legal issue of 
standing raised by the motions, is now cast in Sharp 
relief against this well-developed factual background. 

The Town of New Castle. 

New Castle is predominately white and a well-to-do 
enclave. Almost 90% of New Castle is zoned for single- 
family, residential development on parcels of more than 
one acre; the median value of single-family homes in 
New Castle in 1970 was in excess of $50,000. Median 

o- - 
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family income in New Castle in 1970 was $22,005 compared 
with $11,349 in Westchester as a whole. Westchester 
County's population is approximate ly ten percent non- 
white. The Town of New Castle is only 1.3% non-white. 

New Castle has been involved in a recent, well-publicized 
skirmish with the New York State llrban Development Corpora¬ 
tion. In that contest, New Castle successfully thwarted 
the state agency's attempt to construct a small 100-unit 
low-cost housing facility in the town. It is thus clear 
that New Castle continues to be resistant to attempts to 
alter its present housing character. 

The Motion of New CusLle to Intervene. 

On March 9, 1974 — some seven months after the 
commencement of this action — the Town of New Castle 
applied for leave to intervene pursuant to Rule 24, Fed. R. 
Civ. P. Plaintiffs objected on the grounds of untimeliness 
of the application and because "delay" might be occasioned 
by an intervention. 

Whether or not the motion to intervene was "timely" 
brought is a question of circumstances,' and is not to be 
judged merely by the calendar. The lack of demonstrable 


~~ $ (o G- « 
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prejudice to the plaintiffs from the allowance of the 
requested intervention is decisive here on the question 
of timeliness. See , e.g. , McCausland v. Shareholders 
Management Co. , 52 F.R.D. 521 (S.D. N.Y. 1971). See ~lso 
Diaz v. Southern Drilling Corp. , 427 F.2d 1118 (5th Cir.), 

* 4»* 

• , 

eert. denied, 400 U.S. 878 (1971)(intervention allowed one 
year $fter commencement of suit? no showing of prejudice). 
New Castle has a primary interest in the grants involved 
herein and reason and equity indicate that its application 
for leave to intervene should be granted and it is so 
ordered pursuant to Fed. R. Civ. P. 24(a)(3). 

Standing of Plaintiffs. 

The threshhold, and decisive, issue in this case is 
whether plaintiffs have standing to bring this suit. 

The law of standing is no mere arcane, procedural . 
punctilio; the requirement that plaintiffs must have stand¬ 
ing to sue goes to the very essence of the guarantee that 
"questions will be framed with the necessary specificity, 
that the issues will be contested with the necessary adverse 
ness and that the litigation will be pursued with the neces¬ 
sary vigor to assure that the constitutional challenge 
will be made in a form traditionally thought to be capable 






of judicial resolution." Flast v. Cohen , 392 U.S. 83, 106 

(1968) . See also 0 1 Shea v. Littleton , _ U.S. _, 38 L. 

Ed. 2d 674 (1974); Baker v. Carr , 369 U.S. 186, 204 (1962). 
Consequently, Courts are vigilant in requiring that 
litigants maintain a personal stake in the outcome of the 

controversies they present. DeFunis v. Odegaard , _„U.S. 

_, 42 USLW 4578, 4588-9 (decided 4/23/74) (Brennan,' J., 

dissenting). 

Justice Frankfurter referred to "standing" as a 

"complicated specialty of federal jurisdiction." U.S.A. 

ex rel Chapman v. Federal Power Commission , 345 U.S. 153, 

156 (1953). The federal courts have long struggled to 

define the proper outer limits of this obscure, elusive 

4/ 

and araorphous concept. The law is now clear that stand¬ 
ing exists where plaintiffs can satisfy the tvo-pronged 
test that they have suffered — or will suffer — an 
injury in fact, and that they are at least arguably within 
the zone of interests protected by the relevant statute. 
Barlow v. Collins , 397 U.S. 159 (1970); Association of 
Data Processing Service Organizations v. Camp , 397 U.S. 

150 (1970); Warth v. Seldin , _ F.2d _ (doe. no. 73-1748, 

2d Cir., decided 4/18/74). 




* V 


Preliminarily, the statutes involved herein are 

not, as defendants contend, the conununity development 

grant statutes, 42 U.S.C. §3102 and 16 U.S.C. §§4601-8. 

The statutes here involved are the 1964 and 1968 Civi1 

Rights Acts (referred to sometimes as Title VI and Title 

VIII), and the regulations proraulgated thereunder, which 

prohibit federal agencies from granting funds to suburban 

areas which have discriminatory zoning and land-use 

regulations. The plaintiffs, undoubtedly as a result of 

the opportunity to make a factual investigation of the 

processing of the New Castle applications, have enlarged 

the charges in their earlier papers and the relief 

initially sought — they seek a finding from the Court 

that the existing HUD and Interior procedures fail to 

óonform with the law in respect to community development. 

grant applications; that those agencies should be compelled 

to adopt meaningful civil rights review procedures; that 

they have abdicated their responsibilities under the civil 
% 

rights laws by alleged appalling neglect of the needs of 
minority and other low-income persons constrained to live 
in the intolerable environment of America's slums. • 












This "overview". (so denominated) suggests that 
plaintiffs in addition to their personal status should 
be considered as private attorneys general if that is 
r 'cessary to permit them to assert these claims. The 
standing of the plair. iffs to raise their points arises, 
if at all, not under the community development grant 
statutes but, under the umbrella of the Civil Rights 
Acts. 

The Supreme Court has declared that the Civil 
Rights Acts evince a congressional intention to define 
standing as broadly as is permitted by Article III of 
the Constitution. Trafficante v. Metropolitan Life 
Insurance Co.. , 409 U.S. 205 (1972) . See also Hackett v. 
McGuire , 445 F.2d 442 (3d Cir. 1971). However, even if 
plaintiffs are deemed to be within the ambit of the Civil 
Rights Acts, that by itself does not satisfy the "two- 
pronged" standing requirement noted above. For it is 
the existence of an injury in fact which is the sine qua 
non of standing; there must be, at base, some threatened 
or actual injury to the plaintiffs resulting from the 


putatively illegal action before a federal court may 
assume jurisdiction. Litigants who seek to vindicate their 
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See also Linda R\S. v. Richard D. , supra , at 617. 

The lack of any injury to these plaintiffs precludes the 
Court from any further inquiry herein. 

In seeking to erect standing for themselves, plain¬ 
tiffs would have the complaint read in a vacuum rather 
than in relation to New Castle and plaintiffs’ connec- 
tion therewith. To be justiciable, their disagreement 
with the agency policies must, however, be connected to 
the alleged illegal activity, to wit, the funding of the 
New Castle projects. Plaintiffs do not, and apparently 
cannot, allege that they will suffer any injury from the 
grants that have been made by the agencies. They have 
not shown that they have suffered or will suffer any 
injury "aris[ing] out of, or relat[ing] to, the applica- 

tion of the procedures in question." Jenkins v. McKeithen , 

• 

395 U.S. 411 (1969). While it is doubtless true that 
plaintiffs’ present alleged ghetto living conditions 
are a very real and very serious "injury", that 
"injury" is in no way linked to the particular grants 
complained of herein. Nor would restraining deliverance 
of the federal funds in any way alleviate their situa- 
Furthermore, plaintiffs’ status as "potential 


tion. 






residents" of New Cautie does not create an injury where 
none exists. Indeed, the recent decision in Warth v. 
Seldin, supra , dealt precisely with the issue of potential 
residents as injured parties in the context of a frontal 
attack on the restrictive zoning laws of a small upstate 
New York town. There, as here, none of the plaintiffs 
claimed that anyone refused to sell or lease housing to 
them; there, as here, plaintiffs neither had nor claimed 
any interest in land within the town or any connection 
with any plan to construct housing for them within the 
town. Dismissing the complaint for lack of standing, 
the Court of Appeals tersely stated that the plaintiffs 
lacked the necessarv "personal stake in the outcome of 
the controversy". Slip op. at. 2946. See also O'Shea v. 
Littleton , supra ,; Siërra Club v: Morton , supra . The 

é 

Court continued: 

The essence of their complaint is that the zoning 
practices of the appellees are unfair. However 
true that charge may be, absent a showing that 
appellants themselves have suffered from these 
practices they lack standing to challenge them. 
Their dispute with appellees reflects primarily 
a political disgruntlemcnt. They indicate no 
benefit which a judgment favorable to them would 
produce. They allege neither capability nor in- 
tent to construct housing for themselves on any 
land which the court might order rezoned as an 
element of relief. 


r-fOg CL - 





III 


Although the complaint in this case is admittedly 

not aimed directly at overturning zoning laws, as in 

Warth , it is clear that the legality of New Castle's 

zoning must of necessity be et the core of any ultimate 

determination of this controversy. To declare the 

federal policies unlawful, it would have to be established 

that New Castle's zoning laws result in unconstitutional 

racial and economie segregation. On their face, at 

least, the HUD and BOR grants clearly insure that New 

Castle must not discriminatorily administer the sewer 

6 / 

or swamp projects; therefore, plaintiffs'attack would 

have to be aimed at New Castle's land-use regulations. 

And it is precisely this sert of attack that Warth 

7/ . 

declared "potential residents" could n.ot make. 

Potential residents, as such, can claim at best only a 
remote, speculative injury, and a speculative injury 
cannot be made the cornerstone of standing. O'Shea v. 
Littleton, supra. See also Gaillot v. Department of 


Health, Education and Welfare, 464 F.2d 598 (5th Cir. 


1972). 


Plaintiffs' further suggestion that if they do 


not have standing no one will, while having surface appeal. 




A - 
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is similarly wide of the mark, both as a matter of law 
and fact. For one thing, the mere fact that a qualified 
plaintiff is not presently in Court in no way qualifies 
these, or any other, uninjured plaintiffs to litigate 
the issue posed here. To argue that everyone has standing 
simply because no one can now be found is a rcductio ad 
absurdum that this Court cannot accept. Moreover, 
plaintiffs' argument ignores a class of plaintiffs that 
might well have the necessary standing. Thus, for exarople, 
were some other, perhaps neighboring, town that had low- 
income hour.ing and minority concentration to ailege that 
it was denied federal funds in favor of New Castle's 
grants, it might perhaps be able to challenge the rating 
system of HUD and BOR which approved such grants. .Since 
plaintiffs' main contention here appears to be that the 
federal defendants fail to properly take low-income and 
minority concentration into account when rating proposed 
funding projects, such a hypothetical plaintiff would be 
in a peculiarly appropriate position to complain, for its 
injury would have a direct nexus to the procedure 
challenged. Per contra , here the plaintiffs can point 
to no injury they personally have suffered because of the 
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agencies’ actions. 

Plaintiffs attempt as well to satisfy the standing 

requireraent as federal taxpayers. under the doctrine of 

Flast v. Cohen , supra . As a preliminary matter, Warth v. 

Seldin , supra , specifically disapproved of "taxpayer" 

challenges to zoning regulations. Furthermore, Warth re- 

iterated the more general pre- Flast rule that 

[a]s a general rule the interests of a federal 
taxpayer in federal expenditures are too "minute 
and indeterminable ... fluctuating and uncertain" 
to provide a basis for standing. Frothingham v. 
Mellon , 262 U.S. 447, 487 (1923). 

Slip op. at 2943. 

While the agency action complained of herein does indeed 
directly involve federal funding, there has been no show- 
ing by plaintiffs that the challenged action in any way 
adds to their tax burden. As such, there is no standing 

• 

as federal taxpayers even assuming arguendo that the 
other strict requirements of Flast were to be met. Da vis, 
Administrative Law Treatise (1970 Supp.) §22.09-7; 
Carlsbad Union School District v. Rafferty , 300 F. Supp. 
434 (S.D. Cal. 1969). 
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Thus, no matter in what light plaintiffs are viewed 
they simply lack the necessary standing to bring this suit 
And since the standing requirement is jurisdictional, the 
Court is constrained to avoid consideration of the merits 
of the case before it — tempting though that considera¬ 
tion may be. As Justice Blackmun wisely cautioned in his 
concurrence in O'Shea.v. Littleton , supra , "[w]hen we 
arrivé at that conclusion [that there is no standing], 
it follows* it seems to me, that we are precluded from 
considering any other issue .presented for review." See 
also International Longshoremen 1 s and Warehousomcn 1 o 
Union v. Bovd , 347 U.S. 222, 223 (1954)(Frankfurter, J.). 
Under all the facts and circumstances, therefore, 

the plaintiffs' motion for an injunction pursuant to Rule 
„ . * 9/ 

65, Fed. R. Civ. P. is denied and the motions of the 
defendants and the intervenor to dismiss for lack of 
jurisdiction are granted. The complaint is dismissed 
pursuant to Rule 12 (b)(1). 

SO ORDERED. 

May 22, 1974 _ Milton Pollack 

U.S. District Judge 

-*• 7 *. - 








FOOTNOTES 


1/ The Department of Housing and Urban Development 
("HUD") and the Department of the Interior ("Interior"). 


2/ 42 U.S.C. §§2000d e_t seq and 3601 et^ seq , popularly 

known as the Civil Rights Acts of 1964 and 1968. 


3/ Both Chappaqua and Turner Swamp are sections of New 
Castle. The sewer project is formally located in the 
"King-Greeley Sanitary Sewer District". 


4/ See generally Jaffe, Standing Again , 84 Harv.L.Rev. 

633 (1971). 

t 

5/ "[F]ederal judicial power is to be exercised to strike 
down lcgislatior. ... only at the instance of one who is 
himself immediately harmed or immediately threatened with 
harm, by the challenged action." Poe v. Ullman , 367 U.S. 
497, 504 (1961)(Frankfurter, J.). See also D.C. Federation 
of Civic Associations v. Airis , 275 F. Supp. 533 (D.D.C. 
1967) . 


6/ The relevant HUD and BOR files indicate that every 
effort has been made to insure compliance with the Civil # 
Rights Acts in the administration of the funds, as 
dictated by federal regulations. See , e.g. , 24 C.F.R. 
§1.4(2) (i). Thus, with respect to the BOR grant, the Town 
has signed an "Assurance of Compliance" form supplied by 
Interior to guarantee compliance with Title VI of the 
Civil Rights Act of 1964; furthermore, the General Prov- 
isions of the "Land and Water Conservation Fund Project 
Agreement" declares that "The [grantee] shall not discrimin- 
ate against any person on the basis of race, color, or 
national origin in the use of any property of facility 
acquired or developed pursuant to this agreement", as 
well as a further assurance of compliance with Title VI 
and the regulations promulgated thereunder. The HUD 
agreement incorporatcs a similar "assurance of Compliance" 
form both as a separate document and as part of the grant 
agreement. And IlUD's "Project Summary and Approval" foLm 
specifically concluded that, after examination, "[tjhe 





proposed facilities will serve the applicant's area of 
jurisdiction without discrimination against any minority 
group." 

7/ Even if the issue of New Castle's zoning were eventual- 
Ty reached, it is at best doubtful whether that zoning 
would be declared per se unconstitutional in light of the 
Supreme Court's recent holding in Village of Belle Terre 

v. Boraas , _ U.S. _ (Dkt. No. 73-191, decided April 1, 

1974). But see United Farmworkers of Florida Housing 

Project, Ine, v. City of Delray Beach , _ F.2d _, 

42 U.S.L.W. 2572 (5th Cir. 4/12/74). 

8/ Plaintiff's reliance for standing on the Administrative 
Procedure Act, 5 ü.S.C. §§500 et_ seq , is similarly mis- 
placed. That Act in no way expands the concept of stand¬ 
ing; the plaintiffs still must show that they are 
"aggrieved" by the agency action before they can obtain 
judicial review. 5 U.G.C. §702. 

9/ Since the complaint is dismissed, there is no need 
to reach plaintiffs' class action motion. 
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UNITED STATES DISTRICT COURT 

-L 


; SOUTHERN DISTRICT OF NEW VORK 






! RACHEL EVANS, et al., : 



I : 

Plalntiffs , 



-agalnst- 


i 

* i 

!ss’!s«:r E " 

. * i 
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Defendant. : 


• 

i 

■ 

Federal Court Bldg. J 

Room 331 


i 

Foley Square, New York 1 

1 


i 

o ! 

i 

ij 

: 

November 27, 1973 i 

11:15 a.m. | 

OEPOSITION of the Defendant, DEPARTMENT 

OF housing and urban develdpment, £, seogmick william ! 

|| 

1 

> 

1 

GREEN, taken by the plalntlff. pursuant t0 nottce ; 

1 

} 

. 1 

1 

1 

I 

----- j 

• i 

1 

1 

• | 

t 

IjuLhicm lvcjX)rliiicj ^ci vicu j 

Certifiod Shorthand & Ster.orype Sporters 1 

150 Nossou Sfreo* 

Nov/ York, N.Y. 10033 i 
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I 

20 | 


73 • ! 

li 


24 ; 


Green 


to mark as an ckhibtt the flrst elght pages of that depos- 
Itlon In order to facllttate today's testimony. 

You have had a " oPPortunity to read those papers 
this morning and make certatn edltlng notatfons, have you 
! not? 

I 

A Yes, I have. 

I 

ij Q 0OCS that test1mon * fPflect an accurate background 

| Of your professional career? 

j A Yes. 

HR. BELLMAN: We would Hke, at this time, 

'| 

to have the court reporter mark as Plalntlff's 
Exhiblt 3 for purposes of these deposltions the 
I f1rSt e1ght pages of th «t depos1 tl on whlch was 

! tak6n 0n May 29 ’ lg 73. And 1t Is agreed by all 

j Partles that 1t wlll be made a part of this record 

i In order to fadlltate the deposltions. 

(Depos1 tl on conslstlng of eight pages marked 
Plalnt ff s Exhlblt 3 for Identification, as of 
this date.) 

° Mr. Green, what are your responslbl11tles wlth 
respect to enforcement of the clvll rlghts laws In terms 
of MUD Community Development Programs and speclflcally wlth 
respect to HUD's Water and Sewer Program? 

A I'm In the chaln of command of the Department's 
_ - J IoLcl - 

' Ö58KMAN r«r»OiU'l r. -_ 




Green 


6 


2 

3 

4 

5 

6 
7 
6 
9 

10 

11 

12 

13 

14 

15 

16 
17 


responslbl11ty for enforclng a11 of our clvll rlghts 
responsibl11tles that flows, In most Instances, from the 
Secretary to the Asslstant Secretary of Equal Opportunlty 

I and from the Asslstant Secretary of Equal Opportunity to 

II 

the Reglonal Administrators. I forget wh : ch one flows 

I! 

I from the Secretary of Labor to the Asslstant Secretary of 
Equal Opportunlty. 

In any event, I then have full responslbi11ty 
for Equal Opportunlty wlthln the Department. 

! 

Q Wh at are your respons 1bl11tles wlth respect to 

i 

j the Communlty Development Programs and the Water and Sewer 

i 

Program wlth respect to Tltle 6 of the 1964 Act and Tltle 

i 

; 8 of the Houslnq Act of 1968? 

A My responslbl11ty Is to see that the actlvltles 

jj 

Ij of the Department wlthln Reqlon II are In compllance wlth 

i! 

|| those Acts. 


is 


19 

20 
21 
22 


iJr 


24 

25 


Ij Q Mr. Green, do you recall several years back a 

ji 

ji controversy or substantlal dlscusslon wlthln the Department 

i! 

j| concernlng the clvll rlghts Impllcatlons under Title 6 and 

I! 

!Tltle 8 of Federal Grants In Aid golng to communltles that 

ij 

malntalned excluslonary land use pollcles? 

Ii 

A There certalnly has been dlscusslon wlthln the 


i 

I 


Department on that broad Issue, yes. 

Q Could you teil me when that dlscussion 

* * * 

- 1 12 ^ - 
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Green 


io || 


17 !i 


i; 

1P. 

I 


20 : 


22 'I 


Task Force Secretary Romney made reference to? 

A No, I don't. I don't recollect at this point. 

O Could you teil me what cl vil rlghts enforcement 
; pol 1 des are In the Department of HUD wlth respect to the 
Water and Sewer Programs? 

A Bas 1cally that program, as you know, Is now 

j suspended, so that there has been no funding under 11 for 
I this year. Prior to that time we had a selectlon system 
for plcklng projects whlch d1d glve extra polnts to those 
communitles wlth open houslng policles. Basically the 
! approach was that of provldlnc extra polnts for a commun- 

Ity that was asslstlnq us In achlevlng open housing objec- 
tlves. 

Q Was that the entl re ©ffijrc that HUD was maklng 
wlth respect to Tltle 6 and Tltle 8? 

A No. I thought you were referrlng only to the 
Water and Sewer Program. 

Q Wlth respect to the Water and Sewer Program. 

A Except that 1f we saw a case that Involved some 
form of dlscrlmlnatlon , certalnly we had respons 1bi11ty under 
those Tl tl es, but basically In terms of uslng grants under 
the Water and Sewer Program per se as an endorsement mechanlsm, 
we were dolng that by the project selectlon system that I 


mentloned. 


X 
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r' : h 


2 

3 ! 

4 


5 

6 
7 


and sewer grants, they are totally Implemented through 
the rating system? 

A I don t thlnk that Is a fair statement, because 
Tltle 6 goes well beyond the provlslons of Sectlon 808 of 
Tltle 8 In terms of the scope of actlvltles that are cov- 
ered. For example, we would have requlrements in the con- 
s jj structlon contracts for employment of minorlties. There 

o li 

|| are Provlslons also In the rating system for mlnority 
10 business opportunities. We would do compliance reviews 


ii ; 


12 1 

13 

14 


of contractive performance In employing minorlties In 
| the constructlon work, so that as for Tltle 6 1t would not 
be so llmlted. 

Q I again am focusing only on the housing practices 


is j. now and the land use practices and practices of housing 


16 

IV 


: dlscrimination that may exist in a community and I'm trying 
i t0 det ermine whether or not HUD does anything else when 


1° jj revlewing a water and sewer application than trying to 


ii 


20 


21 


implement the rating system and reflect that dlscrimination. 

Is there anything else that Is done, not merely 
! In construction but In the area of Implementing Tltle 6 

22 Ij and Tltle 8 with respect to water and sewer appl 1 cations? 

Ij 

A Again, Tltle 6. I have indlcated there are 

I 

2 ', other things, and some of them would involve preconstructlon 
2;> i actlvltles, but baslcallyln terms of Implementing the ob 11- 
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Green 


21 


2 monltoring. The area office Equal Opportunity staff is 

3 involved in preconstruction conference type of activlty. 

4 They would serve as technical asslstants for the program 

s staff on equal opportunity Issues that arlse In the course 

6 of the compl1ance processing, but In terms of compliance 

7 j as we use the phrase, that Is a regional equal opportunity 

8 j function; the monitorlng of the construction contractor 

9 ji the handllng of complalnts. 

10 ! Q Turnlng to the rating report, could you teil 

! 

I 

11 :j me what in this document reflects a clvil riahts consider- 

1 

12 ! ation? 

i 

13 i A 5 -E, for example, minority business participation. 


14 

15 

16 

• 

17 

18 

:s> 


|j Then, under 3 , Part B, Accessl bi 1 i ty, refers to whether 

! housing wlll be accesslble on a non-discriminatory basis 

jj 

jj t0 families wlth low and moderate incomes, slmply In terms 
of growth and development the planning Part 1 -C, to the 
jj extent that area-wlde planning organlzation had adopted 

‘I 

goals # which were laced to equal opportunity, to some extent 


zo I 5 -B, on the job training 5 -C job opportunities for under 

21 ; and unemp1oyed could relate to equal opportunity issues. 

22 ! Q When was this form adopted? 


23 jj A 1 bel Ie ve that this came out initlally after 

24 the Department decentralizatlon In September of 1970 . I 

25 don t know that that is when this particular version of it 




j Agaln, 4 , the considerations would not normally 

be a c1v11 rlghts Issue per se, but agaln we know that 

' 

there has been a past tendency to provide less services 
to mlnority areas , so that that could have civil rlghts 
Implicatlons. 

I Agaln, many of the elements in Part 5 either 

■ di »*ectly relate to civil rlghts as, "E" or could have 
relevance in terms of minority enterprlse or minority 
employment opportunlties, and similarly 6, Community 
Deve 1 opment could have relevance to civil rlghts issues 
to the extent that community activlties related to those. 

Q It's fair to say, however, that the way this 
rating System Is structured that <i community which had 
no low cost housing but had all kinds of other needs or 
sanitary sewer system could get a relatively high score 
on this report? 

A Yes, slr. 

Q Do you have any Information as to the minimum 
score chac an applicant must recelve so that potentially 
that applicant will be approved for a grant? 

A I‘m not sure what the procedures were in effect 
at this time on that. I have the impression there were 
cut-off points established, but whether those were estab- 
llshed by the area office or whether our regional staff set 

____ ... _ 
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17 


w, 


iy i, 


20 

! i 


j them or whether there was some sort of informal central 
| office policy, I just don't know. 

1 Q Mr. Green, I refer you to Documents 38 and 39 

J Plalntlff's Exhlblt 1. Are you famlllar with those 
documents ? 

A Yes. 

Q Document Number 38 is a letter from you to 

Mr. Gold and Mr. Davldoff rcsponding to a complalnt letter 

A That's rlght. 

Q That letter of yours is dated February 2, 1972, 
is that correct? 

A That is correct. 

Q In that letter you state that you are having 
the file on the Klng - Greeley sewer appllcation revlewed 
and that you wlll advise as to the results of that review. 
Also, In Document 39, dated May 9 , 1973 , you state that 
the matter has been reviewed by the General Counsel and 
that there is no sound legal basis for cancellatlon of 
contract. 


21 |! Could you teil me what transpired, all actions 

!l 

22 i' you took during thls period of February Znd to May 9th? 

|j 

^ A Yes. I essentially caused thrce reviews to be 

24 I made. One, I asked our regional program staff to take a 

25 look at what had happened In terms of programatlc consider- 

li 

__ 
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1 




2 atlons. Second, I asked our Reglonal Inspector General 

3 for Investlgatlons to investigate 1f there had been any 

4 Improprletles wlth respect to the award and third, I asked 

5 counsel to advlse me on the legal status of the matter. 

6 Q Could you teil me, were these wrltten instruc- 

7 tions by memorandum that you sent out? 

8 A I thlnk I probably would have used -- I don't 

9 have any speclflc recollectlon, but normally the Reglonal 

10 jj Inspector General for Investigatlons does request a mem- 

11 ij orandum In order to open an 1 nvestigatlon. I would assume 

12 ; that some form of transmlttal document must have been used 

13 jj to get the Issue to Washington before the General Counsel. 

1 * j M y recollection, at this polnt, is that I orally 

j 

15 jiinstructed the Community Development staff to take a look 

16 j at the si tuation. 


17 


Q Dld you receive a report from the Community 


in ^ Development staff? 

Jl ' I; AI don't believe I have received a written 

H 

20 .report, but I really have to check that. I certainly 

i 

21 was communicated with by them. 

* •* 

22 ! Q wf iom would you have been in communicatlon? 

I; 

I’ 

73 |j A I probably would have been with George Beaton who 

24 j|ls the Assistant Regional Communicator for Community Develop- 

25 inent. * ^ ^ 
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i: 


i 


tl on. 

MISS DAVIS: Mr. Green Is not here as an 
attorney. I don't thlnk he is in a posltion to 
render a legal opinlon. We are talking about 
legal issues, and that is what we are Utigating. 
It's not a matter of deposition testimony. 

MR, BELLMAN: I have a rlght to know what 
the problem was when he found that the rating 
was potentlally Inaccurate. I don't understand 
what hls choices were even at that polnt. He 
Is implylng that there were possible choices and 
there were legal problems involved In the choices, 
and that Is what I'm inquirlng into. 

MISS DAVIS: W111 you glve me a moment to 
confer? 

(A short recess was held.) 

MISS DAVIS: If you will ask the questlon 

i 

» 

agaln. 

j 

MR. BELLMAN: Could you read back the questlon? 

i 

(Questlon read back by reporter.) 

I 

A My problem was whether if I should ultimately 

♦ 

determine that the rating had been excessively high, I had 

i 

authorlty to termlnate an exlstlng contract between the 
sewer district and HUD. 

- | J .0 - 
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Green 39 

• 

2 

Q 

That questlon you referred to the Reglonal 

Q. 

3 

j 

j Counsel ' 

s Office? 


4 I 

A 

' 

Yes, slr. 


5 

Q 

Did you do that In tbe form of a memorandum? 


6 

A 

My recollectlon Is that I did not, but I 


7 

wou 1 dn't 

| 

be sure. 


8 

Q 

Did you get an oplnlon on that Issue? 

r 

9 

A 

Yes, sir. 


10 

t 

• 

| 

Q 

Could you teil me what that oplnlon was? 


11 

I 

j 


MISS DAVIS: I object. 

• 

12 i! 

13 ! 

1 


MR, BELLMAN: It has nothing to do wlth 
thls lltlgatlon. 


u ! 

I 


MISS DAVIS: It Is a prlvlleged statement. 


15 

II 


It s a statement from the attorneys to hlmself. 

c 

16 i 

1 

Q 

Did you make any determlnatlons based on the 


17 ! 

advlce you received? 

1 

ie i! 

! 

A 

Yes, slr. 


19 !| 

jl 

Q 

What was your determlnatlon? 


20 ;; 

l! 

A 

Not to take any steps whlchwould lead to termlna- 


21 i : 

j! tlon of the contract. 

I 

27f I i 

Q Dld you determlne you were legally barred from 

2 ? 

taking any actlon to termlnate their contract? 

MISS DAVIS: I object to the questlon unlcss 
j A 1 didn 't conslder 1t my function to make a legal 

_ _.... . N 1*^-1 c **- - 
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16 || 


determlnation. 

Q Dld you make the determlnation that you lack 
the authorlty to termlnate the contract? 

| A I made the determlnation that I would not 

termlnate the contract. 

11 

Q Dld you make the determlnation that you lacked 

I 

|j the authorl ty? 

MISS DAVIS: He has answered that questlon. 
MR. BELLMAN: He didn't ansv/er that questlon. 
The questlon Is: Dld he make a determlnation 
that he lacked the authorlty to termlnate the 
contract. 

| 

I 

MISS DAVIS: You asked that questlon and he 

! 

answeredlt. 

MR. BELLMAN: Let hlm answer 1t agaln. 

A I made the determination not to termlnate the 
contract. I dld that on the basis of the advlce of my 
General Counsel as to my authority to do so. 

Q Dld Mr. Beaton or anyone on hls staff undertake 
to prepare a revised rating report on this project applica- 


22 'i tl on? 


A I don't recollect seeing one. 

Q Dld Mr. Beaton teil you what score he would have 
or the staff would have glven to this applicatlon? 

A * * 

- Ck_ - 
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3 

4 
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6 

9 

10 

11 

J2 

13 

14 

15 

16 
17 
11 ) 
1<> 
20 
21 
22 

23 

24 

25 


In the sense of my looking at the files in the area office 
or anythlng of that sort. 

Q But you did talk to^area office people? 

A I do every day. 

Q Did you take any action as a result of being 
Informed that there was an absence of a rating report in 
the file? 


I 

! 



I 


A I think at the time I was told about that, 1 
was told that the person who had prepared the rating report 
was going to do ic, or perhaps cbac he had alrendy done ic. 
I'm not sure at this stage. The basic action I have taken 
is the action I have already descrlbed. 

Q VJho told you that the report was going to be 
redone? 

A Again, I don't remember where I got that Infor¬ 
mation from or whether I-was told that it was to be redone 
or had been redone. 

Q What was your response to that Information? 

A .o express unhapplness at the sloppiness of 

the area office operatlons. 

Q Did you approve of the redoing of this document? 


A 

Q 

A 


There didn't seem to me to be much altprnative. 
What do you mean by that? 

I was unhappy with the sltuation but 1t seemed to 

- r t fmnJ m . i mnu- 
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Green 


10 ! 


18 jl 


19 '! 


21 I! 


Jj me that the best we could do to document what had occurred 
In the office In thls case -- 

Q Would be to redo the document? 

|| 

A That's right. 

I 

Q You approved of that actlon? 

! 

A If by approved you mean I thought that this was 
a process we ought to follow as a general pattern, no. 

Q As to the speclflcs of thls pattern, you approved 
of the recreation of thls document? 

A That Is correct. 

Q Dld you have an opportunity to review the re- 

I 

created document? I'm referring now to flumber 9, Plaintlff' 
Exhibit 1 . 

i 

A Agaln, I did discuss the ratings, I believe, 

with the Asslstant Reglonal Administrator, George Beaton. 

I thlnk the discusslons were that the effort was to try to 
recreatc the orlginal document to reproduce the ratings that 
had been glven on that document rather than to rerate the 
case at that time in producing thls document, slnce at thls 
point and time, as I understand it, the contract had already 
been executed with the applicant. So that In essence we 
were simply provldlng a document that should be In files 
rather than repasslng on the applicatlon. 

Q Did you ever review thls specific document, Number 

- /e* - 
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2 

3 

4 

5 

6 
7 


10 

11 

12 

13 

14 

15 

16 
17 


9 » the recreated document at any time? 

A Again, I discussed the ratings that had been 
given to the project with the Assistant Regional Adminis¬ 
trator for Community Development, George Beaton. I suppose 
that constitutes a review. 

Q I understand you discussed the r ating, but did 

8 || you ever review the actual physically recreated document 

9 Ij at that time? 

A I frankly don't remember. We discussed the 
numbers but whether he told me what the numbers were or 
whether he showed me the paper, I don't know. 

Q You did not request an opportunity to see the 

paper? 

A I don't recall maklng such a request. I 
simply asked him what the ratings were given to the varlous 
| 1tems ’ but whether they were given to me in the form of 
!ï jj thls plece of paper or written on another piece of paper, 

19 j! or whether they were simply orally told to me, I can't 

ij 

20 j 


remember. 

21 ! ^ Dld y° u bave any discussion as to whether or 

22 't not in the recreatlon of thls document a notatlon of the 

j 

fact that ** was being recreated would be placed on the 


24 


25 


document? 

A I don't recall any such discussion 
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Q Did that occur to you at the time that that 
might be a proper way to proceed? 

A Again, I can't recall what occurred to me at 
that time. There certainly was no attempt on my part, 
nor do I believe there was any attempt on the part of 
Mr. Beaton to pass this off as the original. We knew we 

were simply trylng to provide a historica! record in the 
file. 

Q There was the dlstinct possibility, however, 
that the numbers would not be the same as the prior docu¬ 


ment? 


A That was the possibility since we did not have 


the prior document. We were proceeding from people's 
recol1ections and efforts to recreate what they had earlier 
done. Again, if I can say one thing, there was a recollection 
In the area office of the total number, so I think from 
thelr point of view, they feel that that number Is accurate. 

I don t think they have the same degree of assurance as 
to sub-numbers. 

Q Looking at the Document Number 9 of Plaintiff's 
Exhlbit 1 now, there is no way to teil, is there, that this 
document In fact was not created or prepared at or about 
the time 1t was signed and dated? 

A Except that there is on it, and I don't know 

* * h 
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4 

5 

6 
7 
6 
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13 

14 

15 

16 


in 

19 

20 
21 


Q Is 1t posslble that you dld? 

A It's possible that I dld. It's posslble that 
I dld not. 

Q Dld you receive any advlce at all from Washington 
with respect to recreatlng thls document? 

A I really don't recollect that either. 

Q Did you have any personal telephone conversations 
! with any congressman or senator, anyone In their offices 
concernlng this matter? 

A I don't recal1 that I dld. Normally, we try 
to refer telephone calls from staff of congressmen or 
senators to my Special Asslstant, David Burns. 

Q Dld Mr. Burns Inform you of any calls? 

A I don't remember. We get a heavy volume. 

Q Can we turn to Document flumber 24 of Plaintiff's 
J7 IjExhibit 1? This Is the engineering eview report. Could 
you teil me why the englneer undertakes to determine whether 
or not there is a non-discrimi na tl on in the application or 

I In the project? 

A I assume this because 1t is on the form that Is 

II 

22 : given to me to f111 out. 



25 ! 

i 


Q 

Do you consider an engineer to be qualifled to 

• 

24 : 

make 

that 

determlnatlon? 


25 j 

i 


A 

The englneer has to make a slght vislt and to an 

•_- ziT.-zr*. - 

1 

...___1 

- r 

-- — 

--- 

- (-O o. - 

— — — ... - .... i* vu/ ‘ 








Green 




I I i 

extent this sort of thlng could be determined just by j 

looklng around, what is golng on In the area, and to the j 

4 j| extent that you are talklng about dlscrimination on the ! 

grounds of race which Is purely a question of looking, ! 

6 j 1 Suppose an englneer can look as well as the next person. ' 

I lt certai ’nly adds one slght visit on that question. ; 

8 | Certainly, in terms of the question of whether It's a 

g II 

lesser service, an englneer would have the capaclty to I 

j make that J’ ud 9 m ent whether one System was inferior to 

11 I .. i 

other parts of the system. * 

12 

Q This engineering report is geared to or focuses 

l 

on the individual applicant, is that correct? 

14 | A The individual project, yes . 

I * i 

lfj ' 1 

0 Mas your office ever made an attempt to determine 

16 ij the req i onal impact of community development projects on 

II 

17 jjfurthering or diminishing low cost housing opportuni ties in 

i' •• ^ i 

jj a region? 

I; l 

jj A Certainly to the extent that the rating form 

jgoes Into that, the area office would have done that. It's 
ji Possible again to the extent the planning people who are in charge 
22 j'of the 701 grants review the activlties of the planning 

j agencies that are funded under 701. That kind of thing | 

24 j could be come an Issue, but I have not been speciflcally ! 

Zr> [' Involved in such actlvlty. » u a 

ll * * j 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


15 


I 

I'm not sure I could name ic. 

Q Were you aware that there was substantial 
opposltlon In the Westchester communities to this proposal? 

A Yes. 

I 

Q Do you consider 1t your responsibi11ty under 
Tl tle 8 to Inquire Into the U.D.C. effort In Westchester 
j County and to revlew possible appllcatlons from those 
communities In Westchester County for Federal ald? 

I 

A My personal responsibl11ty? 

Q Or your off1ce's ? 

A It would not be the reqlonal office's respon- 
slblllty because the reglonal office does not handle grant 
appllcations. Grant applicatlons are handled by the area 
'i of f 1 ce. 


i 


i 




16 

17 

10 

19 

20 


„ j| 

i! 

22 i' 

'i 

i' 

23 

,, ï 

» i! 
_ I 


Q Dld you consider 1t the responsibi1ity of the 
area office to consider the ongolng controversy between 
U.D.C. and the Westchester communities with respect to 
grant applications? 

A Yes, I would think that they ought to be aware 
of 1t and knowledgeable about it and consider it. On the 
other hand, the form they are requlred to use and the rating * 
system that they are instructed to proceed by only tangcntially 
would take that kind of issue Into account through the varlous 
criteria we have been through earlier. Strlctly speaking 

- ^ “ 
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Green 


II 

1 \ they would apply the rating system In choosing projects. 

3 They would not automatically be able to take that into 

4 account. On the other hand, if they had called the matter 

5 to my attentlon, I mlght have consulted wlth Central Office 

| 

6 !j and some policy mlght have been adapted to the application. 

7 Q To your knowledge, Area Office did not consider 

8 j the U.D.C. controversay with respect to grant applications 

9 ij from those nine towns? 

II 

10 A I do not know whether they did or did not. 

11 j Q Do you consider the rating report to be a 

12 constraint with respect to Area Office considering other 

! 

13 j matters such as U.D.C. controversy with respect to reviewlng 

14 ■ grant appl1catlons? 

is :[ A Yes. I think 1t is something of a constraint 

it 

i| . 

K» |j in terms of applying criteria that aren't in the rating 


i7 !; report 


10 ■ 


Do you think that a more viable affirmative 


|j 

19 action program would be flexible enough to consider this 

I 

20 •! kind of problem? 


21 I 

i! 


We discussed this whole problem of project rating 


22 '! Systems at some length at the meetings of the Regional 

ij 

2 .; Administrators and the Central Office people. The Secretary, 
7,4 the Under Secretary, the Assistant Secretary and their staffs, 
25 !; basi cal ly, I suppose, with the field people wanting the great- 

- \2o - 
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8 
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10 

11 

12 

13 

14 

15 

16 


est flexibillty posslble and the Central Office people 
feellng that In a decentralized organlzation there had 
to be some objectlve criteria In order that the Central 
Office could have reasonable assurance that 1t was only 
objective consideratlon leadlng to decisions as to which 
appllcations were to be funded and which were not. 

Q The rigidity could, in your opinion, stand in 
the way of a more effective affirmative actlon program? 

A The use of the selection criteria obviously 
meant that without approval from hiqher up one had to live 
with the selectlons glven in the selection criteria. The 
selection criteria do include affirmative actlon issues, 
but if you wanted to glve those more weight than the 
selection criteria called for, one would have to seek 
Central Office approval to vary from the Central Office 


17 weighcing. 


ia i' 


To your knowledge, does the capacity of treatment 


IS 

20 

21 

22 




facilities relate in any way to Dtential development levels? 
A Yes. 

Q Could you teil me what the relationship is? 

A Well, as a practical matter, intense development 


23 'irequires sewer lines and seweraae treatment plants. 


24 

25 


Q Would the size of a sewer line, for example, 

prevent multi-fanlly construction in an area? 

-/g,o. - 
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A I'm not an engineer but I would assune the 
slze of the llne would relate to the capacity. 

Q Does HUD have any procedure for reviewing grant 
appllcations for modern sewer facilltles to determlne whether 
or not the proposed project would lock-in a low residential 
development and bar a more intense multi-family development? 

A Certalnly the procedures In the project selectlon 
system do deal both with capacity for future growth in 
rating and also the availabillty of housing on a non-descrlm- 
Inatory basis forfemilies with low and moderate incomes, 
and to the extent that those issues relate to multi-family 
versus single famlly, I thlnk it is a means of addressing 
those questions. 

Q I don't understand those provisions to constitu- 


16 ij ted a review of the specific project application to determine 


Ui Ji 


20 i 


whether that application potentially could serve multi- 
family housing where there is an absence of such housing 
in a given area, or do you disagree with that? 

A As far as we have an order dealing with orderly 


21 ! growth and dovelopment, I do disagree with you. 

i 

22 Q You are referrlng now to Plaintlff's Exhibit 2. 

i 

i. 

2?. What paqe and what provlslon? 

II 

24 , A 1-B, agaln to the extent that an area-wide plan- 

25 ,| ning organization has established developments , their cross 
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10 
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14 

15 


16 

17 

10 

19 


acceptance by the unit of government would also be rele¬ 
vant to that. 

Q It s true, Is 1t not, that In terms of a com- 
munlty that has shown reluctance to allow in multi-famlly 
housing and lower oost housing that the reasonable foresee- 
able growth would have to be deflned by a unit other than 

| the applicant for that to have meaning? 

|l 

A The language Is reasonable foreseeable growth 

: needs. 

Q Of the area? 

i 

A Right. 

O That need would have to be defined by other than 

the applicant, is that correct? 

A Yes. We do the rating on these Systems, n^t 

* 

j the applicant. 

|| 

Q Would a community such as New Castle or the 

Ij 

, Klng - Greeley District be required to have a workable 

I* 

ij program In order to recelve -- 


20 

21 

22 


A The workable program requlrement by statute 
applles only to the Urban Renewal Programs. 


You slt, do you not, on the Board of Trl-State 


23 Reglonal Development? 


24 


25 


A 

Q 


I do, as an ex offlclo non-voting commissioner 
Excuse me? 

- I gi ^ - 
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25 


A I'm an ex offlcio non-voting commissioner. 

Q Are you aware that Tri-State > «yI? iratter 
determlned that the appllcatlon had no .nonM 1 1 gnificance? 

A I have been so told, yes. 

Q In your oplnlon does an appllcatlon such as this 
one for sanltary sewer collection facility in a town such 
as New Castle have a regional slgnifIcance? 

A My understanding Is that at the time this came 
to Tri-State it had preceeded any announcement of the U.D.C. 
Program for Westchester and that is why Tri-State feit that 
it was of non-regional significance. 

Q Knowing now that U.D.C. was focuslng on the 
Westchester Area, do you consider that the application had 
regional significance? 

A Yes, sir. 

Q Had U.D.C. not been involved wlth Westchester, 

would such an application have regional signlflcance? 

A I thlnk that would depend on the state of the 
Tri-State Housing Plan. At the present time, as I under- 
stand the state of the Tri-State Housing Plan, they have 
a calculatlon modeled by counties for total units, but they 
have taken 1t below that and I believe they niay be looking 
to counties to do that. Nor have they defined what proportion 


should be low and moderat^incjjjne, to the best of my knowledge 

- Ui - 
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said defendant, without charge. ' 

IT IS FURTHER STIPULATED AND AGREED that the 
witness may be sworn at the taking of this depos- 
ition before any Notary Public of the State of 
New York or Commissioner of Deeds of the City of 
New York and that the witness may read, sign 
and swear to his testimony when the sane is trans- 
cribed before any Notary Public of the State of 
New York or Commissioner of Deeds of the City of 
New York as if sv/orn to before a Judge of the 
above named court or the clerk thereof. 

IT IS FURTHER STIPULATED AND AGREED that all 
objections except as to the form of questions be 
and the same are hereby reserved to the trial of 
this action. 


30 


21 i 


G E R A L D 


CRUISE, 


having been first 


duly sworn before a Notary Public of the State of New 
York was examined and testified as follows: 


EXAMINATION 
BY MR. BELLMAN: 


What is your name, sir? 
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3 

4 

5 
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Cruise 4 

A Gerald V. Cruise. i' 

O Where do you live? 

A 2029 Decatur Avenue, Nortli Bellmore, New York. ! 

Q Mr. Cruise, where is North Bellmore? 

A It's in the Towr, of Hempstead, County of Nassau I 

I 

0 Could you teil me by whom you are employed? 

A The United States Government, Department of 

i 

Housing and Urban Development. 


JO 

li 


Q What are your responsibi11ties within the 
Department of MUD? 


i 


12 

13 

!•: 


15 


16 


17 

Jf? 

19 

20 


21 


22 
> \ 


24 


f, y * 1 '^ G Program Manager. My respons ibi 1 i ti es 
! C0P,prise a geographic area of eleven counties. I will 
i name them if you wish. Within that eleven county area 
| I m responsible for all MUD Programs. That would include 
all of the comrnunity development programs and all the 
housing programs vlth the exception that five of my 
northern counties I have an overlapping of jurisdiction 
with the Alhany FHA Insuring Office. So in those 
counties I do not have a responsibility with what we ca 11 
the insured housing proorams. 

MR. GREEN: Mr. Richard Bellman, attorney 
for the plaintiff, agrees to furnish copies from 
his own copy to Wikler, Gottlleb, Taylor and 
Howard of all depositlons in this matter. 
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Cruise 27 

There is a date in the upper rioht-hand corner on the 
front sheet of the form, if you will notice. 

Q Yes. That is the date received by your agency? 

A Yes. I don 1 1 see a date of signatures here. 

0 We could assurne that perhaps there had been 

contact as early as the beginning of 1972? 

^ Heil, yes, certainly because this is dated 
January 7th, the transmittal letter and I'm sure the 
Initial contact certainly predated that. 

Q What did you do with this application? Did you 
turn it over to a resources representative for processing, 
or this letter with the documentation? 

A Well, with the departure of Mr. Jacobs I didn't 
really have a resources representativc. I had no one 
who was really doinq this work, so that it v/as a very jury 
rlqped catch as catch can type of arrangement. You are 
asklng me spccifically what I did.with this packaoe when 
it catne in. I honestly don't remember specifically what 
I did. I was using one of my housing representatives on 
an emerqency basis, a girl, to do some of this work for 
me. I might have turned it over to her and asked her to 
work with it. That is the best I can do as far as recol- 
lection is concerned. 

Q Document 9 is, as I understand it, the rating 


I 
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report on the New Castle application, is that correct? 

3 A No, it isn't. 

~ r 0 Teil me what Document Mumber 9 is? 

A Document Mumber 9 is a recreatedreconstructed 
rating form. It is not purported to be and never was 
7 purported to be, by me, to be the original. 

Q Could you teil me how it came about that we 
') have a reconstructed rating form that was turned over 

10 to the Court? 

11 A 1 would be deliqhted to. Mrs. Eagle came in 

12 to me one day and said, "Mr. Cruise, do you have a rating 

13 | form for this project?" I said, "1 don't think so. 

14 Don't you have one?" She said, "I have looked throunh 

15 the files and I can't locate one." So I said, "Why do 

10 you want it?" And she said, "The Regional Office is 

17 requesting it." So I said, "Wel 1 , I wiïl look through 

18 my funding files for fiscal '72 and '73 and '71." 

i 

H' 111S S DA VIS: Could you teil us approximately 

20 when this conversation took place? 

21 THE WITNESS: I assume that it is shortly 

22 after the visit of representatives of Suburban 
Action to the Pegional Office to discuss this 
matter, hut I don't recall the date. I mean, 

I can pull dates out of my head, eight months 



-I 3^ - 



Cruise 


?Q 



ago, nine months ago. I really don't recall. 

So I made a search through my unofficial 
files, several times, two, three tirnes. I v/as 
unable to find the rating form. So I instructed 
Mrs. Eagle to teil the Regional Office that we 
7 j couldn't locate it, which she did, I presume. 

I Shortly thereafter I was called up to the 

; Director's Office. 

Ki j 0 Who is that? 

i . ! 

M i A Mr - ^aylott, and he said to me, "I understand 

i , 

1; ’ ; that vou can not Produce a rating form on this project." 

! i 

n I 1 said ’ MThat is correct." He said, "Heil, we'd bettcr 
11 j try t0 recons truct a form so that we can show the Regional . 

)>-, I Office how the rating file, or attempt to show the Regional 
IC> j Office, how the rating file v/as arrived at." 

i 

j As now * the file doesn't contain arything. 

| So I said, "Heil, the only way the- forn could be recon- 

j I 

j structed or attempt made to reconstruct it would be to 

i i 

20 | liet the man who did it in the first place and see if he 

i ' 

21 I can reconstruct what he did." At that time Mr. Mendoza 

I 

22 j was no ^ on 9 er worklng in the l!ew York Area Office. He 

2.: had transferred to the Boston Area Office, so an arrange- 

2-i ment was made . presumably by the director. Mr. Mendoza 

J 

25 ] visited the office and reconstructed , I guess, as best 
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Cruise 30 

as he was able, the rating form, using, of course, the 
same figure, not in any way changing the bottom line. 

Q How did you know what the same figure was? 

A I knew what the same figure was in this way: 

I 

I Shortly after Mr. Mendoza and I and one other qentleman 

j 

visited the town in order to permit Mr. Mendoza to do 

the rating, when we returned to the office I kept pushing 

i him for the rating, I needed it, and I recall a conver- 

I 

: sation with him in which he said to me, "The best I'm 

goino to be able to come up with on this application is 

| a 41." And I said to him, "Wel 1 , whatever it is, I'n 

i 

| not interested in whether it's 41 or 31 or 21. I'm 

t 

interested in the rating being done and the rating number 
bcing assigned to the apnlication ." 

That number 41 appears throughout the work 
papers and on funding scliedules and so forth, so when he 
j returned to the New York Area Office and v/as asked to 
I attempt to reconstruct the rating form the number 41 was 
lused, and that is where I had gotten the 41 originally. 

O You say the number 41 appears throuohout. Could 
you teil me precisely where you have seen it? 

A I have seen it on rough work papers that I have 
in my possession, not once but quite a few times. 

Q You say Mr. Mendoza would have done the original 
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form if one was completed? 

A Yes, sir. 

Q Did Mr. Mendoza teil you whether or not he 
completed such a form? 

A It is my understanding that he says that he 
has rated it. 

Q Did he teil you that he completed a written 
rating form at the time he was working on this project? 

i 

A No. 

| 

O Ho did not teil you that? 

A No. 

I 

I 

O Did you specifically ask him whether or not 

| he completed a written form on this project at the time 
he was working on it? 

A No , I didn't. 

Q Did Mr. Maylott ask you whether a written form 

! had been completed on this project-when you talked to him 

j about it? 

A Not that I recall. I don't recall that specific 

I 

! type of question. 

I 

Q You were cal led to Mr. Maylott's office to 
discuss why there was no such rating form in the file, 
Isn't that correct? 

A Yes. 
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0 Mr. Maylott didn't ask you whether the form 
ever existed? 

0 

A My best recollection of the conversatlon v/ith 

Mr. Maylott Is what I have stated to you earlier. 

O Could you repeat it, please? 

A As I recall he said to me, "I understand that 

you are unable to produce a ratlnq form on this project," 

I 

; and 1 said » " That is correct." Now, I don't speclfically 
recall him askinq me. 

{ 

Q If I recall your testimony before you said 
i Mr. Naylott thcn stated that we must reconstruct this, 

| or sornethi nq 11 kc that? 

A That is correct, ycs. 

Q llhat did he mean when he said reconstruct? 

What did you understand it to mean? 

A I understood him to mean, that the form would 

i 

j have to be redone in such a way as- close as possible to 

{ 

reflect whatariginally had been done but not change the 
j rat1 'nq that was used throughout and on which a funding 
{ deels Ion was made. 

Q Did you reach any conclusion when reviewing the 
| files? I understand you saw reference to number 41, but 
did you reach any conclusion as to whether or not a rating 
report originally had been completed on this project? 

-IHiCL- 
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1 

i 

2 

A 

No. I really didn't. I don't recall receiving 


3 

a rating 

form. 

1 : 

4 

11 

The normal process would be for a rating form 


5 

■ 

to come across your desk? | 


6 

A 

i 

Yes , sir. 1 

1 


*7 

é 

Q 

! 

You do not recall ever receiving it? 

j 


8 

A 

No, I don't. 

i 

r 

9 

Q 

i 

1 

« 

The term reconstruct is merely, as I understand 

1 


10 

it, to create a rating form for the first time, at least 1 

i i 1 


11 i 

1 

one that 

f 

you v /111 have seen for the first time? 

i 


12 

! 

MISS DAVIS: I object to that. I don't 

• 

12 

1 

i 

think that is necessarily what has been established. 


14 


Ilis testimony says what it says. My objection is 


15 


that he does not recall v/hether or not he saw 

i 

t 


H» 


1 

the oriqinal so with this witness we can not 

r 



1 


17 


establish whether there was one originally and 


18' 

1 

whether or not he saw i t-. 

* i 


19 

Q 

Mr. Cruise, did you ever see a rating report 


20 

1 • 

on the llew Castle project prior to this reconstructed one? 


21 

A 

I don't recall seeing one. 

f 


I 

22 

• 

Q 

You did not see one, is that your answer? 


1 

23 

A 

• 

To the best of my -- yes. I do not recall 

I 

• 

24 

. 1 

seeing one. I can't ansv/er you honestly more accurately 


25 

than that 

,. — ... 
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Cruise 36 

have been a telephone conversation, so that I knew he 
was coming on a particular day, that his arrival wasn't, 
you know, out of the blue. 

Q How long dicl you talk to Mr. Mendoza that 

I 

i 

morning? 

i 

A I would say a matter of five or ten minutes. i 

i 

O Could you teil me what the substance of that 

i 

conversation was? 

A Well , I related to him the facts of the matter 

i 

i 

up to this point, that a claim had been filed, at least 

t 

; an inquiry had been made, and that we had been unable to 
j producc the form, and I reca11c H with him the field trips 
| that we made up to the town and he said that to the best 

» 

of his recollection he prepared a form, so I said, "You 

i 

know, I just don't recall the form or getting the form." 

And basically, that is about it. i 

l 

O There was no discussion, was there, of what 

j 

Mr. Mendoza would do? 

A No. I think it was understood that he was going 
to, the purpose of his visit, the reason of his being there 
in the office, was to attempt to reconstruct the form. 

Q Was there a discussion about the number 41? 

A There might have been. I don't specifically recall.; 

I 
* 

I would assume, although I don't have a clear recollection of 
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this, I would assume the number 41 was mentioned. 

Q You stated bcfore that the number 41 appears 
on rough working papers In your nosscssion, Is that 


correct? 


A That's rinht. 

i 

0 Does it apDear on any formal documents? 

A I think that it probably wi11 appear or does 

appear on -- this had to te checked, of course, but I 
think it probably will appear on the funding sheet which 
is a sort of a tyoed sheet and cooies are reproriuced of 

j it, so I would assume that it would appear there, but 

i 

| that would have to be checked. 

I 

t 

o Are you now referring to the demand list? 

; A Yes. 

i 

D The demand list is a document prenared in your 
! office for projects for the area? 

A When you say, your office, not my specific 
i program area. The overall demand list is prepared usually 
by Mrs. Meyerson or her prcdecessor in conjunction with 
conversations and meetings of the program managers and 
the appropriate representatives, so it covers the entire 
geoaraphic area served by the area office. 

Q Is it a document that Is continually updated 
or redone, or how is it maintained? 

i_ X~ k ___ 

l i 5" tv 
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a day or two later because we were playlng musical chalrs 
In the office as far as different people encumberlng 
different jobs. The department had gone through a very 
cataclysmic rcorganlzatlon and people were In jobs and 
i then they were changing jobs. There was a lot of movement 
j between these varlous jobs. so that I had to do research 
Iwith the admlnistrative people and time records in order 

to find out who was In what job during a glven portod of 
time. 

Q My question was you went a few days later to 

i Mr. Schaffer's Office? 

r 

A Ycs. 

0 How long a meeting did you have wlth Mr. Schaffer? 

A I wou 1d say about ten or twelve minutes. 

Q What did you discuss? 

A I discussed the fact that there was a complalnt 
filed Wlth regard to this applIcation, that we had been 
unable to produce a rating ferm, that Mr. Mendoza had come 
down frorn the Boston Office and reconstructed the form and 
that this was a reconstructed form and that as best as I 
could determlne in chocking wlth the admlnistrative people 
he was the acting dlrector of operatlons at that time and 
I asked hlm 1 f he would slnn the reconstructed form and 
he did and that was the end of the conversatlon. 


\ii> - 
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! 

| 0 Dld you have a conversation as to what date 

3 he should put? 

A Yes. I s uqgo s ted tliat he put a date a few 

5 | dayS after the date ' "Ad put next to ny name because 
j the norma! course of events would bo that aftor thls 
7 , rating form came across the desk of the program manager 
; and was sinned by him, it would then go to the directer 
9 j of operations, so that I was allowing for anothor couole 


iu 

; of days 

i 

for it to go throuqh the mail and net to the 

Tl 

director 

i 

of operations and so forth. 

i 2 

0 

Hid you have any conversation with Mr. Schaffcr 

U 

: as to whether he recalled ever havino siened a ratino 

f\ 

report on the New Castle Pro.iect? 

ij 

A 

1 

No, I did not ask him that question althounh in 

16 

i the conversation he di dn ' t eviden© any recollection of it. 

VI 

The whol e 

| 

subject seemed to be new to him, or unfamiliar 

13 

to him. 

i 

1 

•« 

19 

! Q 

i 

j 

V.'ho v/rote across thls rating report, ‘Approved 

70 

J9/29/72." 

? 

2'i 

i 

! A 

I don't know. 

22 

q 

j 

What did you wrote on this document other than 


your signaturc and date? 

i 

4 

*~*r 

i 

i A 

j 

Mothi ng . 


n 

i 

i_ 

Is it usual for you to sign something like this 
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2 where there was some ouestion as to a document belnn 

3 reconstructed without talklng to the man who repalred 

4 1t before you signed? 

5 A I have oever had this kind of experience before 

6 S ° ’ say t0 you what ^ usdal and what is unusual. 

7 Q Vou mado Xer °xed copies of 1t. 01d you take 

a j 3 c ony into Mr. Maylott? 

9 A I don't think I did. 

10 ^ You J ust Inserted it into tho file? 

11 A 1 9ave thc c °l><« to Mrs. Fagle and asked hor 

12 | to do 1t and then I told her to make sure that the Reolonal 

13 | Office recelved a copy and then I do recall attendino a 

14 | meetinq at the Pegional Office on this subject. 

li> ! 0 When was that meeti ng hel d? 

16 fl Actually. to the best of my recollectlon I would 

17 Say the meet t"9 was held subsequent to the preparatlon 
10 j ° f the form tocause I recall advislng everyone at the 
19 | Pe 9 ional Office that we were not able to produce the 

origlna! form and that this was a reconstructed copy. 

0 k'ho attended that meeting In the Reglonal Office? 

A I m very clear on the cast of people. Mr. 

Green attended the meetinq. Me Is the Reglonal Administrator. 
Z-i A gentleman by the name of Grant Reynolds who Is the 
j 5 ; Oeputy Regl onal Admlnistrator^ Kr^George Beaton who is 

- I4frc.- 
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2 more than happy to cooperate and go into' tho 

5 oudge and get a ruling, but In tho absence of 

* a ruling I'm going to assert the attorney - 

* cliënt privlleqe. 

MR * BFLLHAN: Could you state what your 
Positlon is as to hou far the attorney - dient 
privlleqe extends in this natter? I s it every- 

i thln9 that the Regional Counsel 's Office might 

! advise Government officials? 

! MISS DAVIS: 1 WOuld Prefer you not to teil 

me what my opinion is In this specific instance, 
Khere this was a meeting specifically concerned 

j W,th th ° dlscuss1 on in response to pending liti- 

! üation „here there were pres.ent two members 

I of the Regional Counsel's Office that is obvious 

’ y 3 discussion between attorneys and their 
clients which strikes me-as privileged. 

MR ’ BEUI,AN: Are you instructing your wit- 
ness not to answer my ouestion? 

j MISS OAVIS: Vos, I am. 

0 Could you teil me. Mr. Cruise, why there was no 
notation placed on this rating report to indicate the 
manner in which it was prepared? 

A No » I can ' t. 








1 Cruise 

2 o Did that avery occur to you that you should 

3 '"«cate in some „ay that this a n original docu- 

4 ment? 

5 A Frankly, no. 

0 Havo you over, in any ether case in your expor 
7 lence, roconstructed a document of this nature? 

^ A No, s i r. 

Q IS tMS ,eneral po,ic y HUD to reeonstruct 

10 documents in this fashlon? 

11 A Not experience. 

j 0 HaVC y0U Cver h of anyone else ever doin, 


such a thlnn? 

l ' A No, I haven't. 

15 0 ** »•- future point. you „.re asked to produ 

16 the d0C “ entS ,B * his fi 'o in conjunct,on „ith this cas, 
IV' D 10 you have any discussion with anyone as to the natur, 
Ui In v/hich this document was repaired? 

A Yes, I did. 

20 Q Who? 


21 A Wen ’ as 1 t0,<1 y°“ oarlier, I made it quite 

22 | C ' ear *° CVCry0nC at ‘ ha ‘ moeting, at the Regiona, Offi 

23 | SeCOnd1y - Wh0n LoHis, whom I previously mentioned 

24 r Ued ° ur ° fficc ’ and 1 ‘link she visited me possibly 

- 5 jtwice. I made very cle.r to Mrs Lo ),„ that this „as a 

-ft-- Jfc - 
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• 

2 

is not responsible for the decislon to fund a 

| 

1 

3 

project. 

i 

\ 

4 

A That is the final paragraph on this page? | 


5 

0 Yes. j 


6 

: A I think that is basically what we discussed | , 


7 

J 

: earlier. In other words, the ratings are arrived at 


8 

! for each «PPUcatlon and put on a list in numerical order. j 

o 

9 

i Q ^ fi t digress for a moment. You are not \ 

| i 


10 

responsible for funding determinations , is that correct? 


11 

A That is correct. 


12 

Q Who makes that decision? i 

• 

i 5 

A The Director of Operations. 


14 

Q Mrs. Meyerson? ! 

i 


15 

A Yes. i 

| 


16 

i 

Q Do you know what the minimum value or minimum * 

p 

17 

• t 

score is in your area which would permit funding cf a 


18 

water and sewer project? 

i 


19 

1 

A Based on the expericnce in our office v/ith the 

; 


20 

j 

number of applications , the grant demand, I would say 

. 


21 

they usually establish a cut-off at about 40. ! 


22 

0 Is there any absolute flgure that you are aware i 

• 

23 

t 

of that constitutes a cut-off? 


24 

A The figure is, as I understand it, the figure is | 

| 

w 

25 ; 
1. 

cstablished based on the experience of the particular area ! 
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office. In other nords, as I understand the rcgulatlon 


there Is no miniman floer. Theoretlcally, 1f you had 
enough money over here to match all of your demands yoo 
could rate number 85 through number 1, the collectlon only 
bccomes operatlve when you don't have enough money to match 
the overall demand, S o that based on the experlence of 
a partlcular office as to the amount of money you have 
avallable, the number of applicatlons you have on file 
and how they look we asslged a numerlcal rating, and listed 
In numerlcal rating fashion you say we v/111 be able to 
reach probably number 40, based on the amount of money we 
jhaw, because you also fcnow the amount of money represented 
by each application, so generally 1t has been the exper¬ 
lence that we have been able to get down to about 40. 

0 If an appllcant gets a score of, say, 35 would 
ithat appllcant be placed on the demand list? 

A Yes. 

•• 

0 So the score is Irrelevant to being olaced on 

the demand list? 

A Yes. 

Q I'd 11ke to refer you to the rating sheet again, 

Section D Recommendations and on the New Castle application 
right under whlch you slgned 1t says , "Based upon a rating 
jof 41, the proposed appllcant," and then there is. a check, 


- I u. - 
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2 appears to meet the minimum value required for further 

3 processinq." 

4 1 m asking is tliere some point where the appli 

5 j cant would not have a minimum value, would not have the 
c j minimum value which would have warranted for the process 

7 I Inq? 

i 

8 A Yes. 

9 Q Wh at would that point be? 

10 A 1 would say a score lower than 40. 

11 ^ ^ the score was 39, you would not do any 

12 further processinq of that application? 

13 j A Pi o h t. Wel 1, to amnlify 0 r bui ld on that a 

little bit, we would probably not invite a full applica¬ 
tion. 

K> ^ the decislon is made not to invite a full 

jy Iapplication or a final application would the appllcant 
on the demand list? 

I would think that the applicant would be 

20 j on t,1e demand 1 f s ^ UP until the time that that decision 

2 1 had been made - 0nce that decision had been made, they 
2;ï miqht s tay on the demand list. Howcver, you know, as a 

23 j Practical matter, what we do is take a rulcr and just 

r 

24 | draw a 11ne across the paoe so that all of those applica- 
- | 110n s that are 40 and above are above the line and all 
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those that are below the line you just don't take any 
further actlon wlth regard to those. When that. 
decislon Is made -- 

Q What decislon? 

A The decislon that our available funds are such 
that we are not golng to be able to reach an appllcatlon 
for fundlng wlth a polnt score of less than 40. 

Q Durlng 1972, was that the situatiën also, that 
40 was about the cut-off point? 

A I have to be a llttle Indefinitc on that answer. 

I believc so. I would have to check that. 

Q How high do the scores usually range? 

A I have seen them in the mid 80's. 

Q Is 1t posslble for a town or an applicant with 
a score of 41 to recelve fundlng before an applicant 
with a higher score? 

A Not to my knowledge, no*- 

Q When the declsion v/as made to fund New Castle, 
all applicants with higher scores v/ere already serviced, 

Is that your testimony? 

A Walt a mlnute. We can't over-s1mplify. We 
usually make fundlng declsions on sort of a guarterly 
period. In other words , In fact we are directed to do 
that. w e don't sit and accumulate a whole back-log of 
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appl1catlons and walt until the end of the flscal year 
and then make fundings. What we usually do Is take the 
flrst quarter of a flscal year, not that you would spend 
every avallable dollar that you received on fundinq every j 
appllcation that you have avallable during the flrst quarter ; 
of the flscal year, but you would fund a certain portlon of 
the appl1cations that are on hand during the first quarter. 

We have a termlnoloqy. It's called batching dates. In ; 

other words, at the end of the flrst quarter you would say i 

what do I have or what do we have in the terms of demands | 

during thls quarter and have we gotten any addltional ; 

applications that are on the demand list. Let's say we 
are now in the second quarter of the fiscal year. We would j 
say, what additional applications do we have that we didn't 
have during the flrst quarter because these things come In ! 
ion a continuinq basis. ! 


18 

19 

20 
21 
22 


1 1 


24 


O In making that decision you would also take the 
highest scores? 

j 

A Yes , deflnltely. 

O This was the <‘1rst quarter of that flscal year, ! 

is that correct? 

A Yes, sir. 

I 

Q In September of 1972 , you were maki.ig a decision ! 

Ito take a ccrtain groep of the highest -cores on file at that ! 

-----_J 
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time, holding some back,. I take 1t, because 1t was not 
the completed flscal year? 

A As you polnt out, 1t was the flrst quarter of 
a flscal year, 1973. My recollectlon Is that we had very 

few appl1catlons avallable for funding In that flrst quarter 
of flscal year 1973. 

Q V.'hat does that nean, avallable for funding? 

A Where we had full appllcations In or could 

get full applications In and apply the rcvlew process 
to a polnt where they would be ellglble for funding. 

C Even though 1t was the beglnning of the flscal 
year and 1f you had fewer appllcations, if a score was 
below 40, would 1t be posslble for you to fund that 
applicant or would you normally hold back? 

A I don t thlnk 1t would be prudent to fund any- 
thino below 40 at that carly stane In the flscal year. 

0 It apnears that New CastTe just barely made 1t 
over the llne, Is that correct? 

A I hesltate to use that termlnolooy but a certaln 
combinatiën of fortultous events took place whlch permltted 
the appl1catlon to be funded, fortultous 1f you are looklng 
at 1t from the standpolnt of the town. 

Q What were those events? 

A The events were that we had recelved monles from 
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19 


20 
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the Repional Office, fund allocatlons. We wanted to have 
some evidence of activity in the first quarter of the 
fiscal year. We had the anplication on hand. It was 
a carry-over. We didn't cover this in our discussion 
but this was a carry-over. We had this application in 
the house for fiscal year 1972 but the application was 
not funded because it didn't rate sufficiently high to 
be reached, so the fiscal year terminated, fiscal '72. 

! 

i We had the application on hand. We carried it over into 

I 

| fiscal '73 and when the first quarter came the application 

I 

| was there, the full application in the house, which we 

I 

! could take action on. 


other 

Q Were there any applications that were carried 
over from the previous fiscal year? 

A There may have been. I would have to check. 

O Before you signed this, did you go through the 
scores that Mr. Mcndoza had attributed? 


i 

• 

! 

i 

i 

i 

i 

i 

f 

I 

i 


A I just checked it. I chccked the arithmetic 
and then I did read the instruction form. Yes, I did. 
Q So you reviewed his work before signing? 

A Yes. 

O Did Mr. Schaffer revlew it? 

A Not In my presence. 

Q He didn't sign it in your presence? 

- A -*—- 
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| membcr of the town board. We discussed the application. 

The prlnciple guestion paramount in their mind 
is are we going to get any money, are we going to net 
funded, when are we going to get funded, what are our 
j h r ospeets , and I talked in oeneral terms that we were up ' 

| here to give ÏJr. Hendoza, who was ooing to rate the project, 
an oPPortunity to look at the conditions in the field. We 

I 

j V/ erc in no position to make any commitments as to whether 

I 

! °r not hunding actlon would be able to be obtalned. 

! 

Mr. I'endoza went into some technical discussions 
jabout the program. The town engineer, althouqh none of 

I 

■us were technically trained people, but the town engineer 
|and the engineering consultant soread some maps out on 
j the table and sliowed us oenerally where the lines were 
going to go and what areas were going to be serviced and 
jthings of that nature, and the meeting adjourned and Mr. 

|S°y1 and, the town enqineer took Mr. Hendoza, myself and 
i Mr * Druckcr in what I presume was the town car and also 
jthe engineer, the consultant, accompanied us In the car 
jand we drove around the area and at several different 

I 

jpoints durlng the tour Soyland stopped the car In order 
to allow us to observe water seeping out of the oround 
Inear drainage ditches by the side of the road and runninn | 

iacross walks, showing that these were septic tank Systems ! 

i ____ I 
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: that were not functlonirg and that there was a consldorable 

j health hazard generaled front these seeplng scotlc tanks 

I 

j runnlnq out into the open. 

We also dlscussed some real estate problems 
jthat were Inherent in the proposed project because of the 
; faCt that somc of the sewer lines v/ere going to run alono 
as I recall, the rear property lines rather than running 
through the streets, throuoh public rights of v/ay, and 
j therefore the questlon of easemcnts, and so forth, cane 
; up, and that was discussed. We drove back to the tov/n 
hall. We did not even go bad: to the building. We left 

,Mr. Soyland in the parking lot and we drove back in to 
New York. 

O Did Mr. Mendoza, to your knowledge, rnake any 
>ore visits to the town? 

A Not to my knowledge. 

Q Was there any discusslon as to the nature of 

;the housing in New Castle? 

I 

A Other than the general discussion in the car as 
:we drove throunh the area, I don't recall any other dis- 
!cussion as to the nature of the housinq. 

O Was there any discussion as to the zoning patterns? 
A None, to my recollection. 

: 

Q Was there any discussion of the proposal by the 
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State Urban Development Corporation to build a hundred 
units of 1 ow cost houslng In New Castle? 

A flo, there was none. 

Q Were you aware of thls? 

A Yes, I was. 

Q Howvere you aware? 

A Public press. 

Q When did you first become aware of that fact 1f 
you recall? 

A I don't know. Whenever the Times started carrying 
j the artlcles. 

O Were you aware of the fact at the time of your 

r 

visit to New Castle? 

A I would have to say yes. 

I 

Q Were you aware of the attitude that the New 

! 

Castle supervisor v/as talclng, the positlon he was taking 
iwith respect to that proposal? 

I A I knew that New Castle, among other towns , v/as 

1 

unreceptive to the U.D.C. proposals. 

O Did you fcel 1t was Important to Inguire of the 
New Castle officials v/1 th respect to that Issue durlng 

your v;sit to New Castle? 

i 

A Heil, I dldn't Inqulre of 1t. 

! 

Q Did you thlnk 1t v/as relevant to the water and 
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A 


sewer applicatlon? I 

A No. I dl dn't. 

Q Dld you ever dlscuss that fact wlth Mr. Mendoza? 
A Not that I can recall. 

O Are you generally famlliar wlth the Title 6 
and Title 8 regulations? 

A Generally famlliar, yes. 

How are you famlliar wlth them? 

You mean to what deg ree? 

Yes . 

Well, I know that Title G of the Clvll Rlghts 

i 

|Act of 1 G4 is a prohibition on dlscrimlnation on the basis 
of employment and other types of accommodation by virture 

1 

of race, color, creed or national origln. 

As I understand the Title 8 of the Clvll Rlghts 

i 

|Act of '68 this Is an affirmatlve housing type of reouire- 
iment, that a communlty must be taUng steps to provlde 
jhouslng where needed for low and moderate income people. 

Q Mas any supervisor or official above you ever 

| 

discussed how you could implement, in any way, the provis- 

I 

,1 ons of Title 6 and affirmative actlons provlsions of 

i 

Title 8 ? 

A Yes. 

Q Who has? 
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! 

2 A Mrs. Malone. j 

2 Q Mrs. Malone? 

i 

4 A The Directer of the Equal Opportunity Division. 

5 Q When did that occur? 

6 | A It occurred during two different sets of occurrenccs , 

■ 

7 jone, when we we re working with the town of florth Hempstead 
r ’ |in flassua County with regard to recerti fication of their 

9 workable program, and the other I guess I wasn't one 

10 hundred percent in saying that the second instance was with 

I 

11 -Mrs. Malone, but I was certainly aware and I knew the 

j 

12 i imolications of Title 8 in connection with the town of 


13 jHempstead which is in liassau County and of which I'm sure 

! 

14 your organlzation has knowlcdge, which refused to construct 

15 jany low income family housinq but thev wanted low income 

j 

16 j elderly and our orlginal administrator, Mr. Green took 

17 the position that no additional low income elderly would 

18 be approved for that town unless and until they provided 
1 <> low Income family. 

20 | Q What Is your understanding , if any, of the 

i 

2 1 jrelationship een these clvil rights policies and the 
">2 i waber and sewt - irams? 

23 A Let me - swer you thls way. It Is my understand- 

24 that wh ^ e the department does not take the position 

25 jthat if you refuse to build low Income housinq or if you 
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i 

refuse to build houslng for people of low or moderate 

i 

Income regardless of race, we v /111 refuse to fund you 
for water and sewer. I don't believe that is our position. 

I don't think the program or the regulations contaln that 
kind of direction. I think that the rating System, having 
' read the Instructions that you have in front of you, is 

I 

;des 1 gned, in that type of sltuation, that type of reluc- 
tance, that type of refusal or attitude on the part of 
the local government, is supposed to be or 1 t is designed 

so that that attitude would be reflected in the ratinq 

I 

jwhich would result in a sufficiently low ratino that the 
lappllcation wouldn't be funded, because I recall durinq 

i 

! the time of the town of Hempstead situation when tliere 
was a lot of publlcity in the press that Mr. Green had 

j 

been ouotcd by one of the local papers that because of 
Jthe attitude of the town government, they wercn't going 

ito get any monies for neighborhood facilitles, or something 

! 

llke that and Mr. Green corrected the record to say that 

i 

what he said was that 1 t Is possible that such an attitude 
jwould have an advcrse effect on the rating and on the 
jultimate ablllty for that community to recelve funding, 

'but that there wasn't an automatic shut-off valve. 

O As far as you know, with respect to;, .if I understand 
your testlmony,- correct me 1f I am putting words in your 

1 ----#— 
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2 

3 

• 1 

ascertain that for plalntlff. ' 

1 


4 

i 

0 Mr. Cruise, d1d you take any steps, such as 


5 

you took after the complaint letter, after the leoal 


6 

action was conmenced in terms of providing Information 

1 | 


/ 

or preparing reports in conjunction wlth this litigation? 


8 

A Other than my meetings with Mrs . Lollis in whlch 

r 

9 

I went over all of my papens and records with her -- of ' 


* iü 

course, I don't know what type of legal action was initia- 


n 

tcd -- but the meetings with Mrs. Lollis and the meetings 

„ 

. 

12 

with the Regional Office,that is all. 

• 

13 

, 

Q Were there meetings at the Reqional Office after 


!4 

the litigation was commenccd? 

• 

13 

1 

• 

A I don't know whcn the litigation -- 

/ 

r 

16 

l 

Q You mcntloned one meeting at the Regional Office 

1 

;v | 

where several attorneis were present and Mr. Green was 


f p I 

present. Were there other meetings you attended? 


19 

( 

A One other. 

■ 

20 | 

0 When was that? 

j 


i 

21 

A I would say within probably two or three weeks 


22 

after the first one. j 


• 

• 

23 

1 

Q What was the purpose of that meeting? 

• 

24 

A That is a good question. A declslon hadn't been 

V J 

25 '■ 

L 

nade, I don't belleve. You see, at the first meeting I 
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70 

21 

22 


24 


Cruise 90 

j 

received instructlons from Reglonal Counsel to send a 
telegram over the signature of the director to the 
supervisor who also occupled some office with the Klng 
: Grecley sewer district and that celegram told hlm to 
take no further action v/11h regard to proceeding with 
the work, not to award a construction contract until 

i 

further noties from our office. 

| 

0 Did you send such a telegram? 

I 

A Yes, sir. 

Q Did you ever provlde them further notice from 
!your of 1ce? 

A After the second meeting. At the second meeting 
; there v/ere further discussions as to courses of action to 
;be taken. Shortly after the second meeting I v/as instructed 
,by Reglonal Counsel to advise the applicant that they could 
proeoed. 

Q How did you so advise th-em? 

A Ry letter. 

MR. BELLMAN: Could we inquire whether both 

i 

those documents could bc produced? 

i 

MISS DAVIS: Do you have a copy of the 

telegram and letter? 

i 

: 

THE WITNESS: I have a copy of the telegram 

I 

I 

and letter. 
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RACHEL EVANS, et al., 


Plaintiffs, 


-against- 




Defendant. 


-- 


Federal Court Building 
Room 331 g ; 

Foley Square I 

New York, New York 

i 

Nove.aDer 29. 1 97R 

10:1 5 o'clock a.ra. i 


Depoaition of Defendant JAMES T. LYNN, 
Secretary of Department of Houalng and Urban 

Development, by SUEAN ALEM, taken by Plalntiff, 
purauant to Notlce. 


\v o 


]3(ji j hman iJuporlnuj Sjrncv 

Cortiiied ShoMhcnd & Stenolype Reporter* 

150 Nasoti Sfro jt 
New York, M.Y. 10038 


5 _ 9 5 4 


I (ff (p o- ~ 












1 


Alem 


3 


objectloos, except as to fop», are reserved to the 
time of the trial. 

II IS FURTHER STIPULAÏED AND AGREED that counsel 
tor Plalntiff shall furnlsh a copy of the vlthin 
depositiën to counsel for sald wltness, without charge. 


SUSAN i I P II , . _ 

ALEM, being fist duly sworn 

by 3 NOtary PUbllC the of New York, was examined 

and testified as follovs: 

EXAMINATION BY 
MR. BELLMAN: 

Q What is your name, please? 

A Susan Alem. 

Q Where do you live? 

A 8 Maplo Street, Tenafly, New Jersey. 

Q Is it Miss or Mrs.? 

A Mrs. 

« Mrs. Alen, what ls your professional positlon? 

A I'o the Resources Developnent Offleer for the Of. 
nee of Communlty Developnent, Reglon 2 . My duties as 

Resouraes Offlcer are to nonitor and evalutate the operatlon of 
the area offices In the program areas asslgned to me whlch are! 
water and sewer, open space, nelghborhood facllltJes and public 










facility loans, 


' 68 . 


How long have you held this position? 

More or less, with different titles since 1967 o- 

How long have you been with the Department of 


Housing and Urban Development? 


Since 1964, I believe it was. 

Were you with any other agency prior to '64? 

I was with the legislative branch. I have about 


19 years of Federal Service. 


Q What do you mean, Legislative Branch? j 

A I worked for a Congressman and later for the St. 
Louis Committee. 

0 

Q What was your training, in what area? 

A You mean my degree? 

Q ïes. 

A I have a Bachelor of Arts in Goverment and Public| 
Adrainistration from the American University. 

Q Who is your superior in HUD today? 

A Mr. George Boaton, the Assistant Regional Admin¬ 
istrator for Coraraunity Development. 

Q With respect to your responsibilities of monitor- 

ing the area office, how is that work carried out? 

A Through visits to the area offices, of which there 

% 


Bukman Rkaontino Skrvick ■ 
WOrtm B>SBB4 

~ I - . 


/ 4 


4 - 












Alera 7 


tions. 

Q Is that latter person Mr. Cruise? 

A Mr. Cruise is the program manager. Mrs. Meyerson 
is the Director of Operations. 

Q You would deal most often with the people below 
Mr. Cruise? 

A That is so. 

Q When you go into the area office and ask thera 
what is going on and they talk about various pending applica- 
tions do you ever review the files on these applications? 

A Well, we use a little different approach in our 
monitcring. The visits I make there, with the exception of 
the formal annual rnonitoring that we do each year are more in 
the nature of trouble-shooting. For instance, I will go in 
and one of the represontatives will say I have this problem 
with such and such a project and it's at that point that I 
review the file. I just don't go iri and start looking at 
files in these weekly visits. This is basically done once a 
year. 

Q When was the first time you, tf you have, reviewed 


the file on New Castle on the New Castle grant? 

A Several months ago. In fact, it was last year. 
There were two individuals frora Suburban Action who carae by 
and talked with Mr• Beaton generally about New Castle, whether 

~ - - - - -— Bccvmam RcponriNa Sbrvicb 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


or not lt had been approved I think was the question at the 
time and they indicated at that time that a suit might be 
filed involvlng this particular project. At that point Mr. 
Beaton addressed a memorandum to Mr. Green, to the area of¬ 
fice, and to our Regional Counsel advising them of this visit 
As a result of this visit we called in the files from the 
New York area office. 

MR. BELLMAN: Off the record. 

(Discussion off the record.) 

Do you recall when that visit was made? 

No. You mean the month and the day? 
Approximately. 

I don't really know. 

A request went then to the area office to review 

the file? 

A We requested that the files be sent to the Re¬ 
gional Office for our review. 

Q Who made that request? 

I bolieve Mr. Beaton did. Excuse me, Mr. Green. 
Mr. Green requested that? 

By memorandum. 

Requested to whom? 

The area director who I think at that time was Mr 


Q 

A 

Q 

A 

Q 


A 

Q 

A 

Q 

A 

Maylott 


A * Jr 

Bukman RiKurma Suvick 
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Q Some time after that meeting the file arrived, 

right? 

A Right. 

Q You said earlier you had sorae disagreements with 

the rating sheet which was now in the file? 

A Yes. 

Q How did you proceed, what did you do? 

A I made an appointment with Mr. Beaton and sat 
down and told him what I found, that I did disagree with the j 

rating, but by this time the project had been funded and the j 

I 

grant agreement was signed so I don't know where we go from j 


here. 


What did he say? 

He said, "I think we had better arrange a con¬ 


ference with Mr. Green." 


Did you perform any rating of the project? 

No. I never rated the project. That was the 


area office’s responsibilit^. 


Q Never sat down or calculated what the proper score 

i 

would be in your estimation? 

A As I went through the file I noticed where the 
points had been assigned and jotted down my difference of opin- 


ion. 


Do you have any notes that you kept from when you!.. 


* |7 I - 
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12 

13 

14 
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16 

17 

18 

19 

20 
21 
22 
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25 


» 

A Unfortunately I didn't keep my notes. 

Q I turn to Plaintiffs' Exhibit 1 , document 9. Is 
that the copy of the rating sheet that you looked over? 

A It appears to be, yes. 

Q Teil me what probleras you found with this rating 

sheet? 


A The corapletion of this rating sheet. Under "Fi¬ 

nancial Need" I disagreed with A. 

Q Stop right there. Could you teil me? Now, that 
States under Financial Need Ability, need for assistance an 
awanl of 5 points was given. 

A Yes. 

Q Teil me, why did you disagree with that rating? 

A I believe I had checked the bonding capacity and ^ 

I 

found that they rated sufficiently high in the bonding marketl 
and they could actually have afforded the project without 
Federal assistance. 

Q How did you make that deterraination? 

A As I recall they had either an A or Tripje A bond 


rating, 


Q 

A 


Where do you look that up? 

Moody's. I'ni not sure of the rest of the title. 

’ i 

t it it's Moody's. 

J 

Q A Triple A or an A bond rating would indicate 


Olckmam Müpomtinq Ssnvicit 
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1 

• 

what? 

1 

1 

1 

i 

3 

A That they had very good bonding capacity and cou] 

1 

d 

4 

float the bonds without Federal assistance. 

1 

5 

Q How raany points did you foei that the applicant 

1 

1 

1 

6 

should have received under "ahility"? 


7 

A I think it was 5 or zero. There is no shading of 


8 

points. 


9 

Q Is it fair to say that any applicant who has a 


r ' 

10 

Triple A bonding rating should receive zero points on that 

[ 

ii 

category? 


12 

A You say any applicant? 


é 

. 

Q I'ra trying to see. You made an evaluation based 

1 

14 

on their bonding rating and concluded that zero points should 

1 

15 

bo awarded. 

I 


16 

A Would I do the same thing for another? 


n i7 

Q That would be the Standard approach to filling in 

18 

■ 

this rating sheet? 


19 

THE WITNESSs Off the record. 


20 

(Discussion off the record.) 


21 

A In my opinion that is Standard. 


22 

Q Do you have any opinion as to how the person .ho 


23 

completed this rating report may have arrived at a different 


m 24 

conclusion than yoursell on that category? 


w 

25 

A This category was assigned by one of our finance 

1 

I 
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men in New York office who at that point had had a stroke 
and I couldn't question hira. 

Q I don't understand that answer fully. Your testi 


mony is that this figure was derived from some other person 
in the area office? | 


The rating system has input from other tvchnical 


people other than the program person. This category rating ! 
was assigned by one of our financial people in the area of- j 
f ice. 


MISS DAVIS: Off the record. 

(Discussion off the record.) 

Q Your testimony is that there is a gentleman nam°d 
Joseph Herman that is in the financial office that assists 

i 

I 

the resources people in completing these reports? | 


A He assigns the points for — 

Q Financial neods? 

A Yes. 

Q You say he had a stroke? 

A Yes. 

Q When did he have a stroke? 

A Earlier this year. It was just prior, really, toj 
our requesting the files from the area office. 

Q Did he have a stroke right after Mr. Mendoza re- 
constructed the rating sheet? 

i 

i 
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1 

• 

2 

A 

It must have been. He was driving and had the 


\ J 

3 

attack while driving. 



4 

Q 

Havo you ever talked to Mr. Mendoza about this 



5 

rating sheet? 



6 

A 

No. 



7 

Q 

Go to the next category under Financial Need, 



8 

Relative 

Income, and the applicant was given 2 points. Did 


n 

9 

you have 

any opinion as to the proper score under "B"? 


10 

A 

I would have given it zero. 



11 

Q 

Could you teil me why? 



12 

A 

Median family income in New Castle. 


• 

13 

Q 

Did you determine what the median faraily income 



14 

was? 

1 


15 

A 

Yes, I did. 


n 

16 

Q 

How did you do that? 


17 

A 

Census records. 



16 

Q 

The 1970 census records? 



19 

A 

That is correct. 



20 

Q 

Can you teil me what the median family income is? 



21 

A 

I think it was #28,000. 



22 

Q 

That was for the town of New Castle? 



23 

A 

Yes. 


• 

24 

Q 

Can you teil me what you found to be the State 

1 


25 

raedian faraily income? 
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I 

rating sheet, where you feit the rater had given insufficiënt; 
points to the applicant? 

A No. 

Q As I hear your testiraony, based on whether or not 

i 

I 

you had subtracted 2 points under financial need, Section C, 
non-Federal aid, you would have eiuher subtracted 9 or 11 
points from the rating, is that correct? 

A Yes. * 

Q Mr. Cruise testified that at one of the meetings 
you described your rating of the sheet and said that you would 

j 

have given a score of 30. Does that ring a bell with you? 

A Well, 11 points would have made 30, yes. 

Q If, in fact, you would have reduced this scor» by 

11 it would havo been in the categories you have so testified 
to? 

I 

A Yes. However, I was not rerating the project be- 

cause the project had been funded and there was an outstanding 
grant. This was sort of for information purposes only. 

Q Could you teil me, in comparative figures, is a 

I 

41 score a low or a high score for an applicant seeking water 
and sewer aid frora HUD in this region? 

j 

A Judging frora the experience I had from the pro¬ 
grams adrninistered from the regional office level it's a 
relatively low score. 
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Q Would an applicant receiving a 4l score be en- 
titled to Federal aid norraally, as you corapare it with the 
processing of other applications? 

A It was not compared to processing of other ap¬ 
plications in other area offices. 

Q In this area office? 


There were other projects with a 4l rating that 


were funded. 


Would a project with a 30 rating normally be 


funded ? 


22 1 


Q Would it ever be funded? 

A Conceivably it could be if all the projects in 
the area office were in that range. 

Q What is the lowest score that you are aware of 

that an applicant has had in this area and has received fund- 
ing? 

A Forty-one. 

Q How many other applicants, to your knowledge, 

have had 41 scores and received aid? 

A Forty-one, 45, that range, raaybe half a dozen. 

Q Out of approximately how many grants are we talk- 
ing about and over what period of time? 

A Out of raaybe thirty, forty projects over a span 
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of a year and a half to two years. 

Q During this period were there project applica- 
tions that were denled by H T JD for lack of sufficiënt funds? 

A Yes. 

Q Were there any projects that were, appiications 
that were deniod which had over 30 but less than 41 ? 

A Yes. There were projects disapproved. 

Q Were there quite a few or approximately how many 

in this year and a half period? 

A I really can’t say because I'ra not as familiar 
with the disapproved projects as I am with the ones that were 

j 

approved. 

Q Do you have any idea? 

I 

A I imagine the number would be rather large because 

I 

we always had about four times more applications than we 
could fund, and I'ra speaking region wide now, not Just in the 
area office. j 

Q These funding reports are for the area office only, 
or are they for the region? 

A These were work sheets used by the area and 
regional offices. They were prepared prior to our visit, so 
that we could chart the annual progress and comnitment of 

• ( 

funds. 

| 

Q Allocations of funds are based on a regional 

& -k Hr 
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2 A Yes. 

3 Q Did you say, "I have öone this reconsideration 

4 of this»? 

5 AI didn't reconsider it. 

6 Q What did you say? 

7 AI said I had looked over this rating sheet and I 

} 

8 differ with the rating that is assigned. I was asked in what 

. I I 

9 I areas. I told them in which areas. They asked me the basis j 

i | 

I 1 

10 ! for ny Information and I relayed where I had obtained the in- 

; ' 

11 formation, and that was it. 


12 ij 


15 ü 


ij 

17 


Did anybody comment? 


Yes. 


Who? 


A general discussion took place. 

What was the nature of that discussion? 

j 

V/hat action HDD should take from here on out be- 


1C |j cause by this time we obviously knew that the grant agreement 

;! i 

19 i was signed. We were discussing whether or not the applicant ; 

j * j 

20 had complied with all our regulations, and then we discussod 

| i 

21 | alternative actions to be taken, whether or not to notify the, 

! 

22 ! applicant to proceed, not to proceed, whether to cancel the | 
2j ■ grant or not. 

24 Q Was there any discussion at. either of the meet- 

ings with respect to whether a rating report had been pre- 


*■ » + 
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A Oh heavens, I don't recall any such comraent. 

I 

Q Are the resource people who complete these rating 

I 

sheets given any instructions by your office as to how to 
proceed? 

A When the area offices were initially set up we 
had a two day training session. As a result of the problems 

that we were having in the New York area office and after a 

, . 

review of -the rating sheets for the projects which were j 

funded over the last two years when we made a review of those 

i 

we found that we perhaps did need to Schedule sorac additional 
training and we did so, 

Q What transpired at these training sessions? 

1 I 

A Basically we discussed the rating systems, the 

reasons for assigning or not assigning points so that there 
would be consistency in project ratings not only within an 
office but from one office to another. 

i 

Q With respect to financial need and this median 

! 

family income were resource people instructed to use census 

i 

figures? i 

I 

f * 

The resources people were instructed as to ref- ! 
erence sources. However, these points were not assigned by ; 
resources people. The income and housing accessibility are 

assigned by our EMAD offices, Economie Marketing and Analysis 

i 

i 

Division, I guess, and then the bonding soction is assigned ; 

*■ ■f ! 
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a year ago, 


When did you first become involved with the 


New Castle sewer grant? 


I wou ld say probably around February of 


approximately '72. I was informed by Mr. Cruise, Gerry Cruise, 


who is the program manager. 


I would like to go back a moment. What is a 


Metropolitan Development representative? 


A Metropolitan Development representative is 


responsible for certain programs within the Department of 


Housing and Urban Development, like the sewer program, open 


space program, urban beautification program, at the time, and 


that's about it. 


You said something about Mr. Cruise. You are in 


his Department? 


No, I was not in his Department. 


Did he assign the New Castle application to you? 


I 

He asked my program manager, who was Ethan Harris, 


if I would be available to go with him to look at the project 


21 l! 


area and perform the rating for the New Castle project. 


You were not in the New York City area office? 


I was in the New York area office, but New Castle 


is part of Sub-area 2, which is Metropolitan New York. Mr. 


Cruise is the program manager for Sub-area 2. He was with Mr. 

... . _ - - 

öickmaA w. ponrirc Ccnvicc _... ... . 


V. OlfTi, ^-5034 







1 


Mendoza 


8 


C 


« -j 

I 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 : 

I 


17 


18 

19 

20 I 


21 

22 

23 

24 

25 


I 


A We asked them questions related to support in 

terms of the categorical subdivisions of the rating system. ; 

| 

We talked about the type of project, where the project was going 
to be located, service area, things like that, health 
considerations, also, which we would need in support of the 
rating. 

Q Did you do your rating that day? 

A I don't recall. I think probably it may be the 

next day or the day after, because I think we were up there in 
the afternoon and I don't think we had a chance to. 

Q Did you make any other visits that day to other 


communities ? 
A 

Q 

A 

Q 

A 

Q- 

A 

Q 

A 

Q 

A 

Q 


I don't believe so. 

How long were you in New Castle? 

I would say approximately maybe half a day. 
Mr. Cruise was with you the whole time j 
Y es. 

Did you drive up from New York City? 

Yes. 

Did you come in a government car? 

I think so. I believe we did, yes. 

Did you go in the morning? 

I don't remember specifically. 

Do you remember who you met with? 
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I don 1 t remember the names, no. The Town Engineer 


was there and I believe the Tovn Manager, and maybe one or two 


other people, but I don't recall the names. 


When you did a site inspection, can you teil me 


what transpired? 


I 

We11, we drove through the proposed service area, 


and I observed the type of housing and the areas that were 


going to be served, the commercial areas, and we noticed the 


situation in terms of some minor flooding and letching fields 


and malfunctioning septic tanks. 


What are letching fields? 


Letching fields are basically a system whereby-- 


the best way to describe it would be the effluents from a 


particular household would go into this field and it would be 


diffused into the soils. 


How long did your meeting take place with the 


city officials? 


Possibly an hour and a half, two hours. I don't 


recall rpecifically. 


The site inspection took about how long? 


About an other hour, hour and a half. 


So you may have been there as long as four hours, 


is that correct? 


That is possible. 
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the New Cast ie project? 


21 !! 


A I belle ve it was just about a year later, in 

February of this year. 

Q Let's go back now. You are aware that this 

rating sheet that you say you filled in prior to the project 
approval cannot be located, is that correct? 

A Yes. 


the project? 


In February of '73, what was your contact with 


I was requested by Mr. Cruise to come down and 


reconstruct the rating on tte project. 

Q You are sure it was Mr. Cruise? 

A Yes, it was. 

Q You were up in Boston at that tine? 

A That is right. 

Q It was February of '73. Did you receive a call 

from him? 


A I received a call from Mr. Cruise and he indicated 

I 

he had spoken to Mr. Maylott and he requested I come down, 
but the call came from Mr. Cruise. 

I 

Q What did he say? 

A He indicated the rating system had been misplaced 

and scme of the notes, and he suggested that since I was 

I 

involved in the initial rating, that I come down and try to 

__ __... . e - 1 
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reconstruct the rating. 


What did you say? 

I wanted to be as helpfiil as I could and I sa-»d 


I would cane down. 

Q Did you get clearance frcrn your supervisors? 

A Yes, I did. 

Q Your supervisor in Boston? 

A Yes, it went through the proper channels, and I 

got the okay from the Director of Operations in the Boston 
office. 

Q Do you reeal1 when you came down to New York? 

A I wou ld say it was around the beginning of 

February. I don't recall the exact date. 

Q How many days did you spend in New York? 

A Just one day. 

Q Did you come in the morning? 

A Yes. 

Q Did you go back that evening? 

A Yes, I did. 

Q Did you spend a full day? 

A I wou ld say frem at least 10 to 4 or 10 to 4:30, 

something like that. 

Q I WJuld like to go back to the time you did the 

first rating. Teil me how you went about doing that rating, 

- - 
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1 Mendoza u | 

! 

• 

2 

not in February, '73, but the first time around, when you were 

o 

3 

in the New York office. 

t 


4 

4 

A Well, in completing, in going back and doing the 


5 

rating,'I went through each of the program areas, the 


6 

categorical areas with the notes that I had and my memory, and 


7 

discussions that we had with the town officials. I filled in 


8 

the categorical areas in terms of how many points should be 

r 

9 

employed, based on the type of project, based upon planning 


10 

and programing considerations, based upon health considerations 


11 

and documentation we might have had from the County Health 


12 

Department, based upon site inspection, of course, of the area 

• 

13 

in terms of the service area, and that was basically it. 


14 

Q Did you consult with aiyone? 


15 

1 

A Yes, I did. 

r 

16 

I 

1 

Q Whqndid you consult with? 


17 ' 

t 

A I consulted with Mr. Joe Herman, who is the 


18 

financial officer in the Dos ton "area office. 


19 

1 

Q Boston area office? 


20 

A Excuse me, New York area office, and with, I 


21 

• 

believe at that time it was Dick Singer, who was with Equal 


22 

Opportunity in the New York office. Excuse me, one other 


« 

23 

1 

person, Mr. Vlatos, who was the Planning Officer in the New 

• 

24 | 

York office. He is the Planning Officer. He was the Assistant 


25 j 

Director for Planning and Relocation. 
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. * I 

* 

Q I want you to teil me precisely, to the best of 

your recollection, how you proceeded. Were you working off the 
form? I'm now talking about the first time. \ 

A Off the form, the rating form? 

Q . Yes. ; 

I 

A Yes. I used the circular, the rating system 

circular, a copy of the rating system, and again, based upon 
the discussions and notes that I had I appropriately filled in 
the points applied to each categorical section. 

Q Why did you consult with Mr. Herman? 

i 

A Mr. Herman was the gentleman who was responsible 
for, at the time, in the area office, for doing the financial 
section of the rating system, and I submitted the rating to • 

him and asked that he complete his section of it and return it 
back to me. 

I 

Q Did he do that ? ( 

A Yes , he did . 

j 

Q He filled in the numbers under Financial Needs? 

A Yes, he did. 


him? 


What about Dick Singer? Why did you consult with 


Under Housing Considerations I indicated to Dick, 


24 ! again informally, in going through the project area, that I 

i 

25 was applying a few points to accessibility because of the type 

. .. ltr£r°- - 
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11 • 


of housing I thought it was, and he agreed it was a general 
trend in Westchester County. It was an informal discussion we 


had. 

I 

Q You were giving a couple of points to what? 

; 

A Under Accessibility, under the rating system. 

Q Why ? 

» 

A I gave zero points because by definition I feit 

it did not meet the standards of low income housing, the service 
area was middle housing, basically middle to upper middle 
income, and Mr. Vlatos I talked to concerning the planning 
considerations. 

Q What did you talk to him about? 

A The specific areas of the rating system which were 

to be completed with the Development rep and the Planning 

j 

Officer, the priority and the statements of goals and objectives 
Q That is Category 1? j 


that's right. 


I believe that is under Growth and Development, 


Do you recall what the total point allocation 


was that you gave New Castle or King-Greeley the first time you 


gave a rating? 


41 points. 

i 

j 

How are you so certain that that was the figure 1 


you gave at the time? 


7 I&-HL-- 
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A Because I recal 1 that is what it was and I was 

informed by Mr. Cruise that the rating before was 41 points. 

Q When did he inform ; ou of that? 

A At the time when he called me. 

Q He didn't call you and say, "Do you recall what 

the rating was?" 

A I don't believe that was the case, no. 

Q You recall him calling you and saying, "I want 

you to come down here." 

A I believe the office has on file records which 

wou ld show-- 

Q I'm talking about the conversation. You recall 

the conversation? He called you and asked you to come down 
and recons truct the fonn and that the previous rating had been 



41? I 

| 

A Yes. I believe he knew the tot al number of 

points, but he did not know in the specific number of categories, 

t 

how they were applied. 

Q In February of 1973, you came to New York to 

perform the specific function of redoing the form? 

A *That is correct. 

i 

Q Why was it necessary for you to come to New York 

to do this ? 



I assume that the area office feit that since I 


-|9o^ - 
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I 


• 

-it 

2 

1 

was involved in doing the initial rating I had the best memory^ 


o 

3 i 

I 

and recollection of what the actual rating was, and again 



4 1 

I 

they feit that they wanted me to-- 



1 

5 

Q 

Did you need the files to do the rating? 



6 

A 

Yes, I did. I obtained all the information thati 

1 


7 

was available 

• 



8 

Q 

Where did you do the work on this revised rating 1 

r 

r 

9 

A 

In the New York office. 

i 


10 

Q 

Could you teil me how you went about completing 

i 


11 

this? 

• 

i 

. 

12 

A 

I went through the same practices as if I was 


• 

13 

doing the initial rating. 



14 

Q 

Let's refer to Document number 9 the re. This 

i 

i 

• 

15 

is Plaintiffs 

' Exhibit 1. Is this a copy of the rating you 

i 

i 

i 

c 

16 

performed? 




17 

A 

Yes, it is. 



18 

Q 

Could you teil me 'how you went about filling in 

i 


19 

the form? 




20 

A 

Well, I had the files which were available to 

i 


21 

me. I took a 

copy of the rating system and I went through this 

1 


22 

on the basis 

of what was available to me and my recollection of 


23 

the project. 

• 

j 

• 

24 

Q 

Are you certain that all the figures you gave 

i 


25 

on this second rating were precisely the same as the figures 
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you gave on the first rating? 


Yes. 


You have no doubt that you repeated it verbatim 


frcm the first report? 


7 Q Why are you so certain of that? 

i 

8 A Because many of the points which were applied 

* 

9 here are points that are clearly defined within the rating 

i 

10 system in terms of the type of project it is, and so forth. 

i 

11 Q Teil me how you went about filling in this revised 

i 

12 report in February, 1973? 

! 

13 A Again, I had a copy of the rating system. 

* 

14 Q Let's go category by category, starting with 

15 ! Number 1, Growth and Development Need. You gave 5 points. Now, 

I 

16 I want to know how you went about figuring out that in fact you 

17 had given 5 points the first time around. 

I i 

18 A Well, in going through the files and discussions 

| 

19 that were available, I recalled that the project was going to 

i 

20 increase existing area and service an area which did not have 

I 

21 a system, because they were on septic tanks, and by definition 

i 

22 ! in terms of the rating system, that wou ld apply to 5 points on 


the nature of the project, 


24 ; 


You recall that that must have been the figure 


you gave the first time? 


„ - 
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Yes. 


Q Go to 1-B, Growth. How did you decide Chat 5 ' 

points was what you gave the first time around? 

A Based on a letter which we had from the 

Westchester County Health Department, indicating the urgent 
need of a system there, again because of the malfunctioning 
septic tanks, and also in discussions we had with the town 
in terms of service area. There would be some single families 
and some commercial development within the service area of the 
project, so again, by definition, 5 points was applied because 
we feit there was an urgent need because of the health 


considerations. 


Programming? 


How did you decide on 5 points for Planning and • 


In discussions that I had with the planning 


17 || officer and, again, with the town, we were informed that the 

j 

lb i| statements of goals and objectives of the Area Planning Agency 

I 1 

19 I would be adopted by the town of New Castle. 

I 

20 I Q In February of '73, you recalled that you were 

2 1 |j informed of that at the earlier meeting? ! 

ij i 

22 |j A I recalled we had that information at the J 

23 ij meeting, yes, we discussed that. 

j 

24 ‘ Q In February, '73, did you make any calls to 


25 ; 


New Castle to determine^hetj^er or^not you were correct? 
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9 


10 

11 

12 

13 


14 

15 

16 

17 

18 

19 

20 


21 

22 


23 ! 




situation in the project area. 

Q Did you consult with anybody at HUD? 

A No. ! 

j 

Q How did you deciue on Category A, Elimination of 

a Potential Public Health Hazard, rather than on Categories 

I 

B and C in the instructions under Health Considerations? 

i 

A Well, I guess it probably could have received 

: 

B, because according to the Health Department there was a 
demonstrative health hazard, but in the review of the site 
inspection, even though there was some flooding and seepage 

i 

from the septic tanks, I feit there could have been a potential 
health hazard that could have led to a severe demonstrative 

I 

hazard. 

Q Your conclusion was that there wasn't a 

demonstrative health hazard? 

i 

A No. 

I 

Q Your opinion was that there was no critical 

t 

health hazard? 

A That is correct. 

Q Part 5, Jobs and Business Opportunity, you gave 

the applicant 2 points under Commercial Industrial Development. 

Would you teil me why? 

I 

A Because part of the service area was to include 

1 

t 

a shopping and commercial facility as part of the overall 

A X- 

i 
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application. 


Q What about the preliminary application, is that ' 

t 

supposed to be sent to Equal Opportunity? 

^ There is no official review. X don't know if 

it is done on a preliminary SF-101. 

Q When you fill out one of these forms, do you make 

any investigation into the housing and land use policies in 
a community? 

i 

A Well, usually under Planning and Programming it's 

I 

covered under the Statement of Goals and Objectives. 

Q You don't make any specific inquiry? 


MR. BELLMAN: Off the record. 

(Discussion held off the record.) 

Q Do you inquire, in ccmpleting these reports, 

whether a town has any public housing available? 

A Yes. 


Did you make such an inquiry when you visited 


New Castle? 


21 AI don' t recall. 

22 Q How do you usually make that inquiry? 

23 j A Usually we ask if a community has a public 

24 ; housing, 236, elderly projects. We talk about it also in terms 

| 

25 I • of park or recreational facilities. 
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Q Was that done in New Castle? 

A I can't recall. 

Q Is that Information ever reflected in the number 

1 

of points a community might receive on the rating sheet? 

| 

A It could be, under Growth. 

j 

Q Were you aware that Urban Development Corporation 

of the State of New York had proposed to locate some low cost 
housing communities in nine towns in Westchester County? 

i 

A No, I wasn't. 

Q You have never heard of that? 


MS. DAVIS: At the time, or now? 

THE WITNESS: Well, you mean at the time the 

i 

rating was done? 

MS. DAVIS: Which? 

Q Have you ever heard of that? 

A I just heard about" it now, yes. 

Q When was the first time you heard about that? 

A I heard about it when, I guess it was when I 

| 

I 

came down in February this year, that there was something about 
the town refused a U.D.C. project. j 

Q How did you learn that? 

A I was informed by Mr. Cruise. 

i 

Q As a resources person, do you ever turn over 

~ / °l i b CL- j 
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these project applicatiens to the area office Equal Opportunity 

j 

offreer for review? 

A Preliminai y or final? 

Q Preliminary. 

A No, I never did. 

Q What about final application? 

A Final application, I believe there was a review « 

i 

under Title 6. 

Q My question is have you ever tumed over a file 

I 

for review by Area Equal Opportunity Office? 

A Not preliminary application. 

Q Final application? 

A It was done as part of the review process. 

>> ! 

Q You know that files that you are responsible j 

i 

for were processed through area office Equal Opportunity 


Officers? 


Under the processing, when the application is 


sent out for the review, one of the reviews that is done on 
the project is done by Equal Opportunity. 

i 

f 

Q Would there be a notation in the file to that 

I 

• 

effect normally? ! 

i 

A I would assume so. 

Q All other processing by other officers are 

reflected in the way of memorarjdum^or check-off lists, is that 

' 'IISCo-- _ _i 
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What is the source of your information for the 


25 point minimum threshold? 


I believe that is taken out of the Water and 


Sewer Handbook. 


in Boston? 


Is that the handbook that is used in your area 


I think in terms of the handbook, the first five 


chapters, Proper Processing, I think there is reference made 
to 25 point minimum threshold. Also, I was informed by the 

i 

Resources Development representative in talking with him. 

Q When were you so informed? 

A Some time ago. We were jus* - talking about the 

I 

rating system. 

i 

Q Who is the Resource Development representative? 

A Ronald Herlet. 

I 

Q Mr. Mendoza, if at the time you made this rating 

I 

i 

you had information that the town had turned down the public 

i 

housing project, would it have affected the rating you gave 


the town ? 


Yes. 


Q Would it have affected it adversely? 

A I think there would have been scme changes made 

in terms of the number of points applied in the different 


25 J categories. 
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Any specific areas? 


A Possibly under Growth, specifically, and also 

the possibility under the housing considerations, in terms of 
Housing Quality. 


points ? 


Would it have resulted in less points or more 


Less points. 

MS. DAVIS: I have po questions 


EXAMINA TI ON BY 


MR. B^LLMAN: 


Q Teil me, if you would, how the fact that absence 

of low cost housing, or had you been informed of the absence 
of low cost housing or the blocking of low cost housing would 
have affected your rating under Growth and Development? 

A \ Well, under Growth and Development, you are not 

! 

only tied into the definition of an urgent need, but the 

i 

overall development of community"within a two to five year 
period, and as part of the growth and development housing is 

! 

an important element. 

I 

Q Teil me, would this be 1-B you are talking about? 

A Yes, it would be. 

I 

Q Could you explain that further? Under the guide 

| 

lines, the issue is capacity for future growth, and 5 points 

i 

were given because the project provides for the reasonable 

^ i 

. ~ I 
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Fagan 


for plaintiff shall furnish a copy of the within depo- 
sition to counsel for defendant, without charae. 


BERNARD C. FAGAN, 

being first duly sworn by a notary public of the State 
of New York, was examined and testified as follows: 
EXAMINATION BY 
MR. BELLMAN: 


1 Z li 


What is your name, sir? 
Bernard C. Fagan. 

I 

Where do you live? 


! A 230 South 22nd Street, Philadelphia, Pennsvlvania. 

14 Q Mr. Faqan, what position do you currently hold 

15» ■ at the Bureau of Outdoor Recreation? 

i 

16 j A I'm an outdoor recreation planner which is a title 

17 applied to almost everyone at the office at my level, anyway. 
IC More specifically, I was a project officer at the time of 

19 | this project's approval and more recently I have been working 

i 

20 j on environmental impact statements. 


22 Ij 


What is your training, professional trainino? 

I attended and graduated from Clemson üniversity 


73 li with a Bachelor of Science dearee in Recreation and Parks 


24 Administration, and I attended Penn State üniversity in the 

I 

graduate program for Parks and Recreation. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 I! 

12 

13 

14 

15 

16 

17 

i 

18 


19 


20 ii 
» 

21 
22 

7.3 

24 

25 


Q How long have you been with the Bureau of Outdoor 
Recreation? 


Since June 29, 1972, approximately a year and a- 


half. 


Q Did you hold any other jobs between collecte and 

i 

ooing with the Bureau of Outdoor Recreation? 

I 

A After graduating colleae? 

Yes. I 

I 
! 

No. i 

I 

{ 

What is your G.S. rating? I 

Nine. 


Q 

A 

0 

A 

0 


I 

You had responsibility for revievino the applica- 
tion for Open Space money to the tovn of New Castle, is that 

correct? i 

• { 

A Yes. We don't refer to it as Open Space money. 

i 

It's Land and Water Conservation Fund. 

I 

j 

0 Is that different froin Open Space grant? 

i 

A It's very often used to acquire open spaces, but * 
we go beyond that. I believe the acquisition of Open Space 

) 

money applies more to IIUD than it does the Bureau of Outdoor 1 

Recreation. ! 

i 

j 

Q What were your responsibilities as project officer? 

j 

A Well, the responsibilities of a project officer 

I 

are to review the project^ as^the^ are submitted to us by 


- I - 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


,, I, 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


reporter mark as Plaintiff's Exhibit 4 the packet of 

I 

i 

materials submitted to the Court by Interior and B.O.R. 1 

These constitute documents numbered 1 throuqh 12. There 

* 

are a couple of additional documents, I think 11A or 8A, j 
but we will call the total packet Plaintiff's Exhibit 4. ! 
(Documents numbered 1 throuqh 12 narked as 

i 

Plaintiff's Exhibit 4 for identification) 

f 

Q Was this matter referred to you for processinc? 

| 

A That is richt. 

• I 

I 

Q To the best of your knowiedqe you were the officer ! 
in charqe, fully in charqe of this project fron the time that ' 
the application reached B.O.R.? ! 

I 

A Well, when the application actually comes into 

i 

t 

B.O.R., we have a control officer who initially sereens it, 
labels it or identifies it, sends out certain routine forms, ; 
for example, in coordination with the Bureau Of Flsheries and 1 

i 

Wild Life, he acknowledges receipt of and qives it to the 

I 

appropriate project officer. In this case it was me. 

I 

Q Can you teil me how you went about processinq this 

i 

application? 

! 

A I reviewed the material that was submitted to me, 
whether it complied with the docunentation requirements that 
we have (as I recall everything v/as in order) to see whether 
there were any discrepencies in the information provided in 
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4 

5 

6 
7 
6 
9 

10 
11 
12 

13 | 

14 

15 

16 
17 
IC 

19 

20 
21 
22 

23 

24 

25 
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the application, whether there were any readily identifiable 

t 

problems with the project, and I determined that an inspec- 
tion was necessary, and the inspection was carried out. 

Q When did you conduct the inspection? 

! 

A On December 19, 1972. 

0 What document number did you nake reference to? 

A Document number 6. 

Q Did you have any conversations with anyone at the 
State or local level prior to makinq your on site inspection? 

A We11, I would have been in touch with the State 

to teil them that it was my intent to make an inspection and 
to ask them to arranqe for someone to be there and show me 
the site, which they did. I don't recall any other pertinent 
conversations. 

0 Did you ever have any other contact with the 
State or local people after the inspection? 

A I don't recall any, offhand. 

0 Generally, the matter v/as processed, the papers 
submitted and you had your on site inspection? 

A Generally, yes. There may have been some minor 

problems that were straiohtened out throuoh telephone calls 
and conversation. 

Q By whom? 

A By myself. 
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Ba9ically, did your inspection involve sinply a 


review of the site? 


Right. 


5 I Q Did you have an opportunity to drive around New 

6 I Castle at all? 

j! 

7 |l A Only in a cursory fashion. I'm not sure exactly 

I 

8 |j what the boundaries of the town of New Castle were. I recall 

II 

9 jj exitino on a parkway or somethincr and seeintr a Readers Di- 

10 jj qest Buildincr there and I did then find out where the town ' 

i 

11 1 hall was and I went over there to neet ny contact who was 

12 ' Soyland. Then, of course, in travelinq to the site we 

13 j passed throuqh part of the tovm, I sunpose. 


Q What responsibilitics did you have or do you have 
when processing an application of this nature with respect 


16 i| to the Federal Civil Rinhts Laws and Requlations? 


K I! 

,«ji 

ip i! 


A Well, as far as Title 6 oocs, our responsibilities 
are to see to it that the applicant has properly executed the 
Fom 1350, which is assurance of conpliance with Title 6. 


In signina the project agreement they aaree to other civil 


22 |l 




rights related points. 


Project agreement? What number document is that? 
Document number 8. 


Who signs off on this project agreement? 


That is the State Liasor. Officer. 
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3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 i 

*! 
17 Ü 

10 

19 

20 
21 
22 
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0 Does the tovm itself sion anything? 

A The only thing the town itself signs is the assur- 
ance of compliance with Title 6 which is the 1350 Form. 

0 I think that is attached to the application. what 
in this project agreement sets forth any additional civil 
rights requirements? 

A On B2 there are a series of provisions which re- 
qmre conpliance with reaard to construction contracts. Un- 
der item I, 12 requires that the operator naintained as pur- 
suant to the aereement and accordinp to the standerds set 
forth in the manual which also specifies or reiterates, cor- 
tain compliance requirer.onts. Section J on non-discrimination 
aqain assures compliance with non-discrimination, with Title 
6 of the Civil Rights Act. ! 

Q The signed application comes through the State I 
Liason Officer, is that correct? j 

A Tl \t is correct. ~ , 

I 

0 VThat role does he piay in all this? i 

1 

A He plays a very imoortant role. He does the ini- i 
txal screening and the establishment of priorities for pro¬ 
ject s as they are sent to us. Every State is apportioned so 
much money, so many millions of dollars from the Land and 
Water Conservation Fund. The State Liason Officer will screen 
the project proposals and determine which ones will be sent to 
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By your office. 


Yes. 


ii 

4 j 0 And you montion the latitude and lonoitude. Do 

! 

5 I you know what else is filled in by your office? 

6 A Well, the date rcceived, for instance the State 

j 

7 of New York would not know what the date received would be 

3 when they sent it. I believe we fill in the project number. i 

! > 

9 We fill in the Congressional district, the qeooraphic code. 

I 

10 MISS DAVIS: I point out that on top of the box 

I 

lA ! that includes the information we have been discussino 

12 is a notation that says, "For B.O.R. use only". 

13 i Q The inplication is that Box 11 was filled in by 

i 

14 |j Aldrich's office? 

II ; 

13 ;j A Yes. That' s what the implication is. 

16 I' 0. There is an additional information report attached 

i toward the end of Document Number 3. VTho prepares that? 

1 • i 

l» jl A That is prepared either by the State or the 

I 

19 | applicant. You see, we sometimes receive projects from the 1 

•! : 

j State itself or State parks, and so forth, and sometimes the 

21 State communicates throuqh the State Liason Officer, and I'n 

I ' 

22 j not sure who prepared this additional document, whether it 

!i I 

2.1 was State personnel or local people. ■ 

I > j 

24 0 In processing this application did you make any 

ij 

25 !j effort to determine the nature of the housino practices in I 


13 i: 

ii 

'I 

i6 il 

|i 


22 !: 

i 

II 
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14 ,| 


15 Ij 

t 


1Ü ! 


New Castle? 


A I didn't, no. 

• I 

Q Did anybody in your office, to your knowledge? 

A Not that I know of. 

Q Was any effort made to determine availability of 
low and moderate income housincr in the area and in the town? ! 
A I don't know. 

Q Did you? 

A No, I didn't. 

0 To your knowledge, did anyone else in your office i 

make such an inquiry? ; 

I 

A Not to my knowledge. j 

0 Was any inquiry made during the processing of this 

application’ as to the land use practices and zoning practices 1 


16 j| of the town of New Castle? 

j 

IV ji A By whom? 


By your office. 

Not to my knowledoe. 


W ! 0 Were you aware that the New York State Urban De- 

21 velopment Corporation had proposed, as part of a general plan 

i 

22 for Westchester County, to build low and moderate income hous- 

i . . . 

?.:> mg units in the town of New Castle? 

I j 

24 I A I wasn't aware of it. 

25 I Q Are y° u aware of any policies within your Department 
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relating to the processina of grant applications such as 
thi/5 one to affirmatively promote low and moderate housino 
opportunity in a given area? 


A To promote housina opportunities? I'm not aware 
of any program that we have. 

Q With respect to the Title 6 compliance assurance, 
do you have any procedures for followina U p to deternine 

whether or not there is indeed compliance after a grant is 
awarded? 

A Personnel in our office occasionally make post 
completion inspections of a project site, and if it is appar 
ent to us durina these inspections that the comunity or the 
State is not complyina, then we of course could take approp- 
riate action. The O.E.O. within the Department of Interior 
takes a more active role in aggressively investigating these 
thinos. 


Q O.E.O. is Office— 

A Office of Erjual Opportunity. 

0 VTien you say it takes a more aggressive role, can 
you teil me what, to your knowledge, they do? 

A Periodically they oo out and survey projccts with¬ 
in the State cxpressly for civil riohts compliance. If we 
made a project inspection it would be expressly for civil 


riohts compliance but 


it would be for a number of thinos. As 
' cJo 4^ ~ 

*- *■ 
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the various applications as to which orants, which applica- 
tions will be approved? 

A Well, the responsibility for initial screening of 
projects and establishment of priorities lies almost entirely 
v/ith the State Liason Officer. We never see a project unless 

I 

l 

it has gone through his office first and he has determined 

i 

that it meets the reguirements of our program and his program 
for administrative— 


He operates within the Governmental amount of 


allocation? 


The apportionment for the State, yes. ; 

i 

He v/ould assion priorities based upon the amounts 


of money he had allocated? 


A Well, I don't think his priorities are based on 
the amount of money he has, but other criteria for judgina 
the relative value of a project. 


IQ i 


He is limited? 


19 


He operates within the constraints of his apportion 


ment,yes, 


The State Liason Officer operates pursuant to a 


22 i 1 state outdoor recreational plan, is that correct? 

I! 

A That is correct. 

0 What is a state outdoor recreational plan? 

A We usually refer to it as Statewide Comprehensive 
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10 jl 


12 !; 


ii> ! 


Outdoor Recreation Plan, SCORP, of course, we call it and 

i 

the SCORP is a required element for our State to bc eligible 

^ i 

for fund assistance. Our State may not subnit projects to 
the Bureau without first havincr develooed a SCORP. 

I 

i 

0 What does the so called SCORP attem.pt to do? 

A Well, it attempts to provide a framework on a 

I 

i 

Statewide level within v/hich the planning agency may access 
what it has to work with, inventories, existing facilities 
and plans for a future acquisition and development of park 
and recreation areas. 

0 Does this plan ever consider the impact of creation 

| 

j 

of recreational spacc on liritina housina opportunities? 

A The fact that creatinc recreational space will 

thereby curtail housing opportunities, is that it? 

Q Yes. 


I don't know whether they approach it from that 


lti point of view. 


i; 

1 ‘ ; ii Q The plan for New York, how long a document is that? 

!j 

^ A Well, the plans are being continually updated, of 

1 

course, with changing land use practices and population trends 

I ' 

22 i and so forth. It's about, I would sny, a 200 oage document. 

!| 

*--> i; 0 How is it naintained, a looseleaf volume? 

i 

24 j A No, it's bound and published and the State Plan- 

j! 

25 |J nmg Agency is resoonsible for nuttina it toaether initially 

!| ’ i 
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and keeping it updated, but it's not in a looseleaf forn. 

0 Is it fair to say, Mr. Fagan, that based upon re- 
view of this file and what you have told us today that in 
processing the application fron New Castle, the only civil 
rights effort or compliance checks that your office did was 
to make sure that New Castle had signed the Title 6 assur- 
ances and signed the agreement which has the references to 
various civil rinhts policies? 

A With the exception that they are required to sub— 

mit their proposal through the clearing houses for their 
review. 

0 No, aside fron subroitting to the cloarina houses, 
were there any other steps taken in terms of Civil Riohts 
enforcement, affirnative action or conpliance of any type 
conducted by B.O.R.? 

A To my knowledge, no. 

0 Returning to the natter of the clearing houses, 1 
what is your understanding of the steps that nust be taken by ' 

i 

an applicant before the Bureau can award that grant? j 

i 

A They are required to submit a copy of their proposal 
to the State Clearinn House and to the Regional and Metropolitan 
Clearing House as it applies. Soire regions of the State will 
not have a Regional or Metropolitan clearinn house. I 

I 

0 In this area is that the Tri-State Regional Plannino 

Xr Jtr ! 
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A Usually judging frora the maonitude of the project, 
the nature of the project and the type of surrounding devel— 
opnent and non-development and the availability of other ree- 
reational opportunity in the area, so one can make a pretty 
good judgment as to who it is that is primarily unino the 
area * ®f course, a playground you cannot expect to be used 
by out of State visitors or anythina like that. 

0 In processinq this application did you make any 
efforts to deternine the racial makeup of the population 
that would be serviced by the project? 

A No, I did not. 

MR. BELLF’AÏI: Ho further questions. 

MISS DAVIS: I have just a couple of questions. 
EXAMINATION BY 

I 

MISS DAVIS: 


® Fauan, in answer to a question you spoke about 

|! 

10 ;l the desirability of balancino open space with developnent. 

19 j| You we re ooing to continue that answer saying particulariy 

ji 

20 i somethino, and another question intervened. Do you recall 

j 

21 what the rest of your ansv/er x^ould have been? 

i m i 

22 <' A was probably a reference to the nature of the ■ 

t 

i! 

*■-’ area to be acquired. If an area is alnost totally unsuitablc 

I! 

24 for sound development it does not make sense to develop on 

i 

i j 

25 | that land, and in this case it wasn't really land. It was ! 
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more of a marsh. These areas are necessary for wild life 
preservation and they are not amenable to most types of 
developnent, housing, for instance. 

Q The State Comprehensive Plan, does that reflect 
civil rights considerations as far as you know, either di- 
rectly or through concern with income levels or urban areas 


or things of that sort? 

A To ny knowlcdgc not directly. Indirectly, how- 
ever, it certainly does respond to concepts of that nature. 
The planner will, in evaluating what is available in terms 
of outdoor recreational opportunity, he will asoesc that and 
determine from that in which direction more opportunities 
are needed. We encouraoe that where there is a lack of op¬ 
portunity, of course, the plan should reflect a need for es- 
tablishing priorities that would fill that need. In urban 
areas where you traditionally have a lack of adequate open 
space and recreational opportunity you try to encourage 
through the State Plan the provision of more opportunities 
in urban areas. That is the direct way in which I would say 
it would respond to those concerns. 

Continued on 
next page. 
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RACHEL EVANS, et al.. 


Plaintiffs , 


-against- 


OAMCS T. LVNH, Secretary of Depart¬ 
ment of Houslng and Urban Oevelopment. 
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i EXAMINATIOM ' 

BY MR. BELLMAN: 

Q What Is your name, slr? 

A Maurlce D. Arnold. 

Q Where do you live? 

A My home address is Whlting, Vermont. I have 

no Street address. 

Q Mr. Arnold, what Is your professional posltlon? 

A I'm a Regional Dlrector of the Bureau of Outdoor 

Recreation, Northeast Reglon, located in Phi1 adelphia , and 

I 

the Bureau of Outdoor Recreation is an entlty in the Interlor 
Department. 

II 

Q You stated you live in Vermont? 

' A Yes. 

Q Do you have a resldence in Philadelphia also? 

A I have an apartment In Center City. 

I 

Q How long have you been-Regional Dlrector of 

|| B. O. R. ? 

I I 

Ij 

A I have been Regional Dlrector at two different 
jposts, in Philadelphia slnce August 1, 1972 and in Denver 

; from December 1, 1966 to the time that I went to Philadelphia. 

| 

Q Could you briefly teil me the various program 

i| 

jjactivltles that B.O.R. Is responsible for? 

ii . w u t 

A Yes. We have probably at least twelve separate 

-As Ar- A 
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!| Incorporated or uni ncorporated place of 25 ,000 inhabltants 
or more. All other projects are rural. That Is not a 
census definltion Is it? 

II 
11 

A Yes, it Is. It's one of them. You are probably 
thinking of the broader one, the one more frequently used 
whlch deflnes as urban those places wlth populatlons of 
2,500 or more and the urban areas as meanlng areas whlch 
are contlguous to large population elements. 

Q Why is New Castle, in your estimation, urban? 

A Because it is a satellite communlty, part of 
the New York City Metropolitan Area. 

Q Wlth respect to the grants under the Land, 
i Water Conservatlon Program, does It make any difference 
as to the processing of an applicatlon whether an area is 
deemed rural or urban as far as B.O.R. is concerned? 

A I can t answer that guestion directly because 
the answer is yes and no. We ask’ the States to give 
priority consideration to meeting the needs in urban areas. 
The priority system should take into account that guideline 
and of course, New York State's priority guidelines do in 
fact do that, do in fact take into account urban needs. 

The applicatlons which come in to us should 
reflect, do reflect the numerlcal rating glven to a variety 
of factors of which urban needs would be represented perhaps 
in one or two or three el^ent|. Tm not certain exactly 

• *v. i » ; ? 
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about the ratings Involved. Then, the applicatlons that 
result from the rating should fall wlthln the top prlorlty. 
In New York State's case, for example, the prlorlty system 
runs from zero to fourteen. The cut-off is five and the 
appllcatlon that comes to us would not be consldered -- 

Q Five to fourteen, you say? 

A Yes. 

Q Where are these prlorlty ratings? 

A Wel 1 , these numerlcal ratings given applicatlons 
by the State of New York result from the applicatlon of 
a number of different factors. 


• 

13 

I 

Q 

What was the priority rating given to the New 


14 

j Castle appllcation? 

• 

IS 

1 

A 

I'm sorry, I don't know. 

r 

16 i 

j 


MR. BELLMAN: Off the record. 


17 


(Dlscusslon off the record.) 


10 | 

19 

Q Plaintiff's Exhiblt 4 contalns a document attached 

i 

1 to the application forwarded by the State to B.O.R. entitled 


20 

New York 

Statewlde Comprehens1ve Outdoor Recreation Plan 


21 

Pri orl ty 

System, which lists a total rating of, I believe, 


22 

i 

nl ne. 



23 

1: 

1 

i • A 

There are ten elements there but some can get 

• 

24 1; 

more value. For exampec, In 2. In 2, you can rate more 


25 

than one. 
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we become Involved in the process long before the appHca^ 
tion hits our desk and 1 t is our practice to actively 

4 encourage the State to flnd redress to the recreational 

5 problems that exist, to try to dlspassionately assess 
: needs and then to set about meeting those needs , and 

y 

|| exlsting housing patterns and deslrable housing patterns 

i| ought to be a factor in the planning process in assesslng 

| needs and we attempt to encourage conslderation of all 
10 1 

community needs and not just to leave ourselves merely 
'concerned with recreation, because it's important to 


12 i the fabric of this System. 


We are aware of the several actions that have 

! 

14 to do with the promotion of civil rights and social concerns 


and naturally I feel that we comply with all of them. 

16 ij Bringlng about redress is, of course, a lerge 

1# |, part of the Penning process. Attempting to assess needs 


is a part of changing attitudes over a period of time and 
i has partly to do with trying to understand needs and asses- 
20 jjsing them adequately from a recreational point of view and 


2? I 1 

* from other points of view 

22 ii 

Q Kaybc you could glve me a more speclflc answer 
z - as to what B.O.R. does do to Implcment Tltlo 6 of the 
24 I Civil Rights Act of 1964 and the afflrmatlve actlon sectlons 


25 of Title 8 of the Fair Housing Act of 1908? 
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2 A Okay. Title 6 , flrst, the States and local 

3 governments are under a number of pollcy strains whlch 

4 I bel 1eve have already been explored including the require- 

5 ment that areas must be accesslble and available to all 

6 regardless of color, place of orlgln and race. Then, the 

7 areas need to be available to all members of the public 

8 who present themselves and who meet the standards that 

9 normally apply to users of an area In question. When an 

10 applicant applles to us the applicant must sign a statement 

11 of assurance that he will comply with Title 6 of the Civil 

12 Rights Act. The inspections take two forms. First Is the 

13 reqular inspectlon which is oerformed by us and by the 

14 State organizatlons under guldelines from us. Where site 

15 visits are made an attempt is made to assess, among other 

16 | things, the kind of users and the kind of discrimination, 


i/ if any, that exists, and from that, of course then, action 


,!i .j Is taken. We have a broader program that is almed specifically 

|i 

10 ij at the enforcement of Title 6 and that is adminlstered out 

20 I of Washington by the Office of Equal Opportunity. 

21 I We make two kinds of inspections, one is Inspec- 

2 ?. i tion on the State program, as such, to determine what sort 

I 

” of affirmative actions are taken, what sort of appearanccs 

24 are there, and you can get Into such matters as the «tafflng 

25 in the State offices with whom you deal. In other words , 
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you miqht call that a program inspectlon. The second kind 
of inspection, the inspectors go to the site and they attempt 
to assess the site itself and attempt to assess the users 
that come to it. How well used the area is, whether or not 
there is any evidence of discrimlnation among users. 

Q That v/ould be after the grant had been awarded, 
is that correct? 

A That is right. I have dealt with it before, as 
to the application process. Now, I'm dealing with the 
after the fact Inspection question. I think I have dealt 
with the prlmary Title 6 activities. 

Q Before you go to the Fair Housing Law, let me 
ask you, when you state that B.O.R. Is concerned that the 

recrea tl on area be accessible to all without regard to race 
and other -- 

A Yes, accessible and available. 

Q VMthout regard to race', what factors are you 
concerned v/i th with respect to accessibl 1 i ty? 

A Well, I can't rea 1 ly coajpecencly answer all 
aspects of that question. We have people who make it their 
job to look at that. I can give you only a general answer. 

We are concerned about roadways. We are concerned about 
transportation Systems. We are concerned about the kind of 
obstacles that might be placedto prevent the people from 

SV-llTM/N *':.i.’0::riM3 . - - 
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• 

2 

coming in. I’m talklng about physlcal obstacles and that 

/' 

: „y 

3 

sort of thing under accesslbllity. As to avai1abi1ity , you 

• 

4 

concern yourself, when you go to a place and you look at • 


5 

the people, you can determine the kinds of users that you 


6 

have by looking at them and who Is there. Part of the 


7 

evidence would be the kind of people that use the arca. 


8 

Now, that Is only part of it. lf you are 

r 

9 

deallng In an arca llke thls one, whlch Is a swamp and 

i • 

10 1 

1 

would prcsumably be devoted grcatly to nature study you 

1 

11 

are, of course, for the most part attemptlng to control 


12 | 

use by numbers. Of course, that is a qualitative thing. 

• 

■ 3 

| 11 has "Othlng to do wlth kinds of people or Income of 


M 

! people who might vlsit it. I thlnk these are some of 

, 

is ! 

the important consideratlons . 

r 

10 ji 

i 

Q Is it fair to say then that wlth respect to 

i? 

accessibi1ity you are not concerned necessarily with the 

■ ■ 

10 i 

housing patterns maintained or housing policies maintained 


19 l| 

by the community in which the facility is located? 


20 ! 

1 

1 

A Heil, we are dealing wlth Tltle 6 thus far and 


21 i 

! 

Ti tl e 6 deals malnly wlth the area itself and with the 


22 1 

1 

practlces with respect to use of the area. \ 

. •* 

?\ 1 
• I 

1 

Q When you say arca Itself, you are talklng about 

• 

24 | 

the recreational area Itself? 


25 | 

1 

1 

1 

A I’m talking about the land, yes. 
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O Then, with respect to my auestlon it would 
be fair to say with respect to Title 6 that In the 
question of access1bi11ty you are not concerned with 

housinq patterns in the jurisdiction where the recreational 
activity facillty Is located? 

A We11 » t0 s *y n °t concerned I think would put 
1t far too strongly because I do know that the Inspectors 
who come from Equal Opportunity might make notes on those 

questions and glve their comments to those who would be 
concerned. 

O Do you know of any specific policy within the 
field of outdoor recreation which could lead to the barring 
of a gr&nt to a community for recreational space assistance 
because that town maintains restrictive housing policies 
or discriminatory housing policies? 

A No. 

Q Could you turn, then, to the Fair Housing LaW? 

A Title 8 of the Fair Housing Act, 1968. The lead 
20 j| role In enforcement of that act was the Department of Housing 
and Urban Development and we believe that we have followed 


! 

i 


19 


21 


22 

| 

I 

21 

■ 

24 ( 

25 


assiduously the guidellnes given us. In the first instance 
we place a great deal of emphasis on the planning process 
and we ask the States to consider needs of the people and 

\ 

ito have action programs which get at these needs. We ask 
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and I belleve, though I could be mistaken, that about a11 
the communlty services and about all of land uses would 
be a conslderatlon. 

Q Just so that the record Is clear, I thlnk I 

have asked thls once, but I wlll restate 1t. There are, 
to your knowledge, no wrltten Instructlons from B.O.R. 
to the State Recreatlonal Department or State liaison 
offlcers whlch make reference to Tltle 8? 

A I know of no such Instructlons. 

Q Have you personally ever consulted with the 

Reglonal Administrator of MUD for thls area or the Regional 
Administrators coverlng the areas of your jurisd1ctlon to 
coordlnate your pollcies with respect to Tltle 8? 

A No. 

Q Have you ever been contacted by HUD officials 
operating in their capacity as coördinators under Titlc 8 
with respect to B.O.R. pollcies and that statute? 

A Mo. 

Q Were you personally aware at the time that New 

Castle and the State of New York were applying for the grant 
In question that such an application was pending? 

A Was I personally aware that such an application 
was pending? 

Q Yes, prior to the controversy created by the 

* -k- 
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November 8 


Hon. Milton Pollaak 
United States Dletrlet Judge 
United States Courthouae 
Foley Square 

New York, New York 1000? 


RE* Evans, et al. v. Lvnn. et al 


Daar Judge Pollack: 

. _ * wlsh to brlng to Your Honor's attentlon 

Information eoneernlng tha record of the grant of 
the Department of Houslng and Urban Development whloh 
provided to Your Honor and the attorneys for plein- 
«peclfloally document No. 9 of that record. 

___ .. 1 ^ve today learned that document No. 9, tha 

HUD rating sheet, ls a reoonstructlon rather than the 
orlglnal dooument. I am Informed that ln Pebruary of 
1973 tha orlglnal document was lost. Mr. Robert 
Mendosa, who praparad tha orlglnal followlng a field 
trip to the site, was askad to reconstruct the docu¬ 
ment whloh ls now part of the record. The dates whlch 
appear on document No. 9 are thosa of the orlglnal 
rating sheet. 

M*** Mendosa wlll be avallable for daposltlon 
concemlng both tha orlglnal and tha raoonstruotad 
doeurnents. 








Hon. Mllton Pollaok 
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_ 1 ” f o rn >at : ion haa already been provided 

by telephone to Lola Thompson, attorney for plalntlff. 


Vary truly youra. 


PAUL J. CURRAN 
United States Attorney 


By: 

V7 PAHELA DAVÏ5-~— 

Aaalstant United States Attorney 
Telephone: (212) 264-6333 


oo: Lola Thompson, Esq. 

150 White Plains Road 
Tarrytown, New York 10591 


Robert J. Feldman, Esq. 

Wlkler, Gottlleb, Taylor & Howard 

40 Wall Street 

New York, New York 10005 
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CD 6220.2A 


Cancel1ation 
Date: June 30, 


PROJECT EVALUATION SYSTEM 


1972 


1. Purposc: This Circular provides the basis for rating ?.nd 
ranking preliminary appiieations (SF-101) for assistance 
undcr the Water and Sewer Facilitics Grant Program for 
which the Department has jurisdiction. 

* * • 

2. Definitions: . ' 

• . 

I. Guiding Ordcrly Growth and Dcvclopcient 

A. A service arca is the total gcographic area for 
which the applicant has lcgal responsibility to 
provide services and facilitics. 

B. Rchabilitation includes only major itens of 

• construction and does not includc nornal nainten- 
ance and repair. 

C. Incrcasing the arca served is the provision of 
foeilitics in those portions of the service arca 
whicli are not currently part of. the existing 
System. 

D. A basic System provides facilitics within the service 
area where no facilities currently exist. Existing 
or proposed supportive facilities, e.g., water supply 
or sev.crage treatment, may bc proviUcu by other 
units of governr.ent. 

C. Roasonab1e forcseeable growth needs are as defined 
by the applicant and reflccted in the functional 
planning and programmin'g for the arca. 

F. Urgent need is defined as a situation which, if not 
corrcctcd in the nest five years, can be cxpccted to 
result in a critical need. 

* 

. _ 32^ - 



CD.6220.2A 

I 

inn e diatcl y " e ie.“ a °J' s '^‘ t * h ° u Jd be addrossed 
11 * Financial \w,j '» * 

basis ' of revcmiel 

• 2.ï:.:ï.*SK-ï.^ï e rs:s i > »---s:s- 

°f* ,2S » Xt ls as suncd that th„ „ h year by a fa ctor 
out the requested Fedcral aid r0:,GCt; C ° n b ° finan ced 

B« Rela.tive incomc of 

by util izing the City-Cou !* v Z ° * Crved is obtaincd 
census data. i n thö^ë“Ti7^^^^^^ 0 -^i. or other 
arazly income for the area as C dei *' thc ne dian 
source naterial apocars inrJ d ctcrmmed frora the 

Department's kno*lJS£ 0 f tftnt With the 

° f —cent area 

firantsoans^o^contributi^° VCrnnCntS inc ludes 

of the project by units of reno *? the constr uction 
governmcnts other than the ^ppUcant^ SpCCial P^pose 


HI * Consider.iti nnr 


tho area in which the P re;cc£ is^toVÜca^elf 
iow and moderat - #» < ... 

than h ?h° Pen raarkct that is U piï? e d S defincd as housing 
than the resultant of m, i • P f 1 ? ed c 9 u al to or less 

for°th f ° r a famil Y of foir P fiSn u™^ 35 ' 256 na *inua 
ror the county i n which Handb °ok 4400.30) 

factor of 3, l nd for r n e Pr ° Ject is located iy{ 

Utilities, etc., equal to 1 /x th a ? nual rate including 
prcviously cited. i/3 the 235-236 income * 

constraiJ?s n aJiI[ n g e fJ?o free ° f legal or «ocial 
nationa1 originf lng ^ f ace ' crecd . color and 


- 
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Health Cons idcrati ons 

A. A potential public Health hazard is a s’tuation which 
if not corrected can be expected to result in a 
dangerous lowcring of environncnta 1 quality and * th 
standards. This mcludes raalfunctioning sepr; ' ,a s 
pollutcd individual wells, or arcas subject 
inundation. not more often than cvery five ye out 

at least once every 10 years. 

B. Dcnonstrated public health hazards include sources 
disease of epidemie proportions as established through 
epideno logical studies and reports, contamination of 
dones tic water sources froa all causes, the need to 
ïrnport water for whatever cause, and the inundation 

of the area more frequcntly than every five years. 

C. A critical public hcalth hazard is a denonstrated 
public health hazard which must be resolved inmediately 
mcluding the desperate nced for water, control of 
demonstrated vcctors, and the inundation of the area 
niore frequently than once per ycar. 

• 

Local Job and Business Opportunity 

A. On-the-job training is defincd,as union or governr.cnt 
sponsored apprenticesliip or similar training prograns. 

B. Snall businesses are those suppliers ór contractors 

> w hose contractual abilitics are liiointed to $125.000 
or less. 


Connunity Develooncnt 

A. Coramunity Development activities include those publicly 
supported physical dcvelopncnt activitics and those 
relatcd social or economie development activities 
bcing carried out or to be carried out within a 
rcasonable period of tine in accordance with a locally 
deteTDincd or areawide plan or strategy. 

B. Factors taken into considcration should include tho 
pro;cct's responsiyeness to locally concerned needs 
and objeetives, the economics possible through coordi- 
natod or joint action, and the support of the appro- 
private unit(s) of local gencral’ purpose government. 


- - 

* 
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Appendix I 



Water and Sewer Project Selection System 


Note Points are to bc awarded in the following categories only 
•• where the statement applies specifically to the project. 
Wherc r.o statement in the category applies, no points 
are awarded. 

I, Guiding Orderly Growth and Development * • 

(The value of this category is the sum of the values under 
A through D) 

A. Service Area Nced 
(Select only one) 

. 1. is to rébabi1itatc a- ex5sting systera with no 

incrcasc in the area served; -1 

. 2. is to increase the existing area served with or 

without rchabilitation of the existing systtn;----S 

3. is to provide a basic system for a community 

which is presently unserved;-- ----10 

B. Capacity for Future Growth 

1. the project provides for the reasonable 

foresccable growth nceds of the area ----1 

2. the project provides for the reasonable 
foresccable growth nceds of the area in 
addition to providing for an anticipatcd 
urgent nced of the applicant in the next 

2 to S years------- .....5 

3. the project provides for the reasonable 
forcseeable growth needs of the area in 
addition to meeting an innediate critical 

noed-----........10 

C. Planning and Trogramming 

The goals and objectivcs statement prepared by the arca- 
widc planning organization nas been endorsed or adopted 





* 











. • ;/ • Appendix I 

'* f • 

\ " ;/ ‘r’ 

by the ur.it (s) of gcncral governnent for the arca in- 
which the project is located. 

If yes -- 

. . ,D. State and Rcgional/Mctropolitan Clearing-house Concern 

1 . If of high priority for state or regional/ 

metropolitan progran ---- 5 


II. Financial Need 

1 •• 

(Sun of A through C) 

A. The project cannot be financed v.'ithout the requested 
Federal assistance - 5 


B. The reïativc incone of the area to be served by the 
project as mcasured by the median family income when 
conparcd tc the nedian farcily incone of the state in 
which the project is to be locatcd is: . 


1. SOI - 1500 above -- 2 

2 . 1 - 500 above ,__4 

< 

3. 0 - 500 below- --6 

4. 501 - 1500 below - -------.....----8 

5. 1501 - or less --•'-----10 

C. Non Federal Financial Aid 

* 

1 

(Sun of 1 and 2) 


1. State assistance (grant and/or loan) is being 


providcd to assist in project financing ---------3 

2. Units of governnent other than the applicant 
are providing financial assistance for the 
project--------- ---2 


IIIHousing Consideration 


(The value of this category is the sun of the.values earhed 
undcr A and B) 


- ^ 37 ^ ^ 

ê 
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'Appendix I 

. * • # •*. 

A. Project is necessary for: 
(value is sum of items) 


1. Maintenance of existing decent, safe and 

sanitary housing ----- — -- 2 

•s 

2. Maintenance of existing or assistance to 

proposed decent, safe, and sanitary low and 
moderate income housing- -------------3 

3. Assistance for significant areas of housing 

that isless than decent, safe, and 
sanitary - 2 



B. Accessibility 

Percent of housing in project area that will be acccssible 
on a nondiscriminatory basis tu families and individuals 
with low and moderate incomes. 


1 . 81-100 %...10 

2 . 61-80 * .-...8 

‘3'. 41-60 .......6 

4. 21-40 .-.4 

5. 20% or iess----- 2 

I 


IV. Health Considcrations 

(Select only one) . 

Project necessary for: 

i 

A. Elitnination of a - potential public health hazard--6 

% i 

B. Elimination of a denonstrated public health 

hazard---------12 

C. Elimination of a critical public health 

hazard ----------------------18 
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• • » 

V. Local Job and Business Opportunity 
* (Sun o£ A through E) 


A. Project needed for existing or proposed connercial 

or industrial deve 1 opnent-----2 

B. During the cor.struction phasc of the project on-the- 

job training activities will be provided -- 2 

C. The project will provide job opportunities for 

under and unenployed persons------ 2 

D. The project has provisions for snall business 

participation-----2 

E. The project has provisions for ninority business 

participation -*- 2 


VI. Community Development • 

The degree to which the project is ncccssary for 
undertaking other publicly supported community 
development activities---- 1 to 5 




‘ » 
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;.::w vork etatekii.i: co :u.iu:i;r.ivr. ouïdoor i pi.AH.ii:i0J'riY 

P.uk I.n. I.'O. 1 


Park liane_Tinrv i S’ .'"'ii_ 

C<nmly/KCI) _ -■ • r jjJj • • ■ ■t>T / >' C.v. t ) r 

Land Acquisil ion Cosl __ 

Acres Acquiied •_ 

Conslruclion Cost _ 

Total I Topos al Cost _*_ 

Adriud Capacity; 

D«y-U»e_‘_ 

Óutdoor living_ 

OLlier (specify)__ 


a. mvr.TCA». A ‘.'P rrci:> vrif üAi. EACTonr; 

1. Stalcwidc ar.rt i/ic.tl Open Erece and Accrcation Plans 
41 Cont riinltes lo i n:,l< :• ent al ion of plans 
0 ot only naryin.il contnbution F.CCrti' Kap rtl 


2 . 


index op p.elatjve intensivy or ::n (r.ound 
1990 forccjr.e unc/cvjirr ty for 
n.ajor project, activiiy (uso all 
valucs abovo . BO froia na pa 1 

Uiru 9 all olhcr valucs « 0 ) l.d_ x ?. .« 


lo nearent vh -j e tviric 
rclalivr r.vjanvri* cf 
pic>|iC'Sod activity 
cffectivoncss (ficn 
t.ible 1) 


3. eknctii or si:.\ro:i 

41 Extends oyscrn's opcrat icn.il sear.on 
O Oats not exlend cystc.Vs osei at lonal r. zeson 
-1 Only rcinforccs pcak-ur.c periods 


4. r.AFEVY 

41 PhiHc tbc site safer (i.e., added liqhtiny) 

O Does not snbstantr ally affect safety 
-1 Creates a potcnlr ally liaz&rdous condition 

5. MIPS ïo CAPACITY ANP/OR UEIQUE SERVICE PitOVIDEM 

41 £ubst antially ir.crcar.es capacity of cysten and/or 
piovidos uni'pjo service 
O No sutislanti.il added service 


I. SOCIAt. A' .' l) :~CO .TMIC FACTOR f. 

v.'.r.’CTV er rirv!..'.?!?’! ?*r t**>rupn 

41 A vide spcctru* (.Vjc, incorw, race) of population rcachcd 
O Denofits confrr.ed to a United group 

2 . consistent urm existjng ri'ouc and private eacilitiss 

O No Conflict 

-2 UJ11 corpete vrth e.xisting facilitics or will ter.rl to 

inhibit expansion of prrvate supply Lo neet recio.ttic.n dct;ï id 

3. IOCM, ECONOV.IC IMPACT 

41 t.'ill lie of sebitanti.il inport «nee to local ecor.orry 
O,Only of narginal value to local econony 


4 . TIME SPKCIFJCITY OF PROJECT (ie,land acquis. in devclon. arca) 

41 Nee dn to bc dc-ne now or new stage of on-going 
O Project can I.e postponed 

•• Bjvi eosmk kt.m . cor tTrtif ir-r on 

42 i’iotects uV i;-;.roves netded ecoloqic.il resource 
4l Enaliles riearcr petcoptron of ccologrcal proccssc-s 

O Causcs little enïi.i.noeror.i 
“1 itiy t ic'-e none onv: ie:-..*", ntal picSlers 
• ”2 Conflict witn ccoleyreal, nis'.onc */or cnvironneiat 

i 

• , • 

• 1 
• i 

ATTACIIMCNT X Land and Kater Cor.scrvation I’and 
R»-r. . t - 
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COUNTY EOARD OF HEALTH 


AIS M. JONES, M.D., 


Put*. 


CLIFEORD T. WEIHMAN. VlCE PM*. 
MRS. JOHN T. BENJAMIN. JR. 

R. CRADLEE COAL 
ARTHUR H. DIEDRICK» M.D. 

LOUIS A. onuss 
MRS. GRAGE S. HALLOCK 
. LOUIS P. KURTIS 
JOHN J. VESCE. M.D. 

EOWARD WILLIAMS 


County of Westchester 

DEPARTMENT OF HEALTH 
County Office Building 
White Plains, N. Y. 10601 

Hov amber 22, 1971 


* JACK J. GOLDMAN. M.D. 
COMMiatlCNCR 



Kr. John F. Feed, Jr., Supervisor 
Tovn of ITew Castle 
Tovn Hall 

200 So. Greeley Avenue 
Chappaiua, TT. Y. 1051** 

_ _ Re: Kin 3 -Greeley Sever District 

Hev Castle (T) 


*» 


m 


Dear Supervisor Reed: ' 

Feferencg is made'to your letter óf October 1, 1971 relative to the propcsed 
dessen and construction of a sanitary sever systen to serve the Kin 0 -Greeley 
"Sever District-;- 

Inf omat ion subnitted vith your letter has been revieved in licht of the 
need for such public sanitary sewers in the subject area. 

i. , . .. _ • f* 

It is noted that the area under consideration is senerally zoned for 1/L and 
1/2 acre properties; many of vhich contain residences at least 10-15 years old, 

or older. 

A reviev of the records of the Westchester County Department of Health for the 
past 10 years shows an increasins nuriber of investisations of suspected and 
confinr.ed separate severace systen failures in this area. 

Since the life of a pronerly desicned and constructed separate severace di - ' 
posal system is taken a*s 15-20 years, vith proper naintenance it can be expecte^ 
_ tha.t-thajiumb.er . _of failures of Systems in the area vill increase in t..e fu-ure. 

Provision of a public sanitary severace systen, to replace separate severace 
disoosal facilities, can provide, in addition to other benefits, better an^ more 
reliable dcr.estic vaste disrosal facilities and elinination of the nuisance and 
- health hazard conditions that can be created by malfunctionins separate severace 

Systems. . 

The Kin^-Greclev Sever District is tributary to the Sav Mill Fiver Trunk Se-er 
operated bv the’County of Westchester, vhich carries untreated sevage to the 
Yonkers Joint Sevape Treatner.t Plant.' Site vork prelininary to enlargamen- and 
upgradinc of this facility to provide for secondary treatner.t of sevare .s 
currently undervay. 

• 


cont•• • • 



Mr. John F. Read 


2- 


Hovember 22, 1971 


The proposal is in accordance vith the Corprehensive Plan for Severage 
Facilities for Westchester County. 

In light of the above, the Westchester County Department of Health 
strongly supports the proposal of the Town of New Castle to provide 
public sanitary sewers in the King-Greeley Sewer District; subject to 
compliance vith the provisions of Article 12 of the Public Health Lav, 
and other applicable rules and regulations. 



cc: W. Schlickenreider, NYSDEC - 
0. Soyland, P.E. 

White Plains Regional Office, NYSDEC 
W. Borghard, P.E., WCDEF 
• C. Yteber, P.E. 

Peekskill Field Office 








S. })e}:;U’l:.v.-ni, of H'iunnr, mid ISrl-an Ucyelujrscnt 
, ' • licpicn_ lï _ 


DUAiT n:^;—; ::. k : 

CUM'.AVC? VCW'J:!«:.r. 


-.. f * ri:c! i-ï-cj.crc .in orif'innl -:»rid 1 coy.y.. Suu.-iit oririnul to i UI) Artw/lr.r.urir.^ 

r ; Xicrtio:*. c r propocnl, and rol-ain ccj.y. A<!J .iiidit:io;v:l r.hcct:; ii necdcu. 
M ch ;•(’•(!"'.i.;l.o!.al r.hoof, (1) rlww na.":o and locafion of ni-nli ciit/. v j.oncoi } «tui \'.) 
.Jonf:ify -!<•'“ nurnbcr. 

— a ;~~rA - j). j-ijd ivory&w 

KING-G REELE Y SANITARY SEWER DISTRICT WATER AND SEWER FACILITY GRANT 

* . . *■ _ . _ ___ 

-i• i.;r. TTiw"^ ~ Lccfilior* ei' V.I.D Ar.fc-i/ineurin^ Oüi 

r:'- v ':p * - ■ - : -r— 5 —> f ., , \ 


T Ac!<*rcs»Ü-chldc Kip code) _;_l. 

200 South Greeley Avenue 
Chappaqua, New York 10514 ^ _ 

“ Toïc]:hcnc~I(Tr.cludn are-i code) 

914-CE 8-4771 


ïccalion of V.UD Area/incuiin^ Ofiic-; 
(City) 

New York Area 

?7 ’óÏTieo* ofTfaiir.rOir.C:!:t ar.d i.ud;;cf 
Circulcv A-95 •lovicvi: 


boen pi*c>;.t:f5.Vvi project ar activit;* rocui va (‘Arcul'.ï* '••*?> i - «-v.'.cv;? JKUyp F ‘ l — ~J-° 

T" Ti' }' . 1 . T:Tyê.% hanThê cor-siizanl A-95 clearinghouse been notified tf the pronosod 
.roji.ct cr activity? /x_. 00 /— 

f ïFT'7/Ü .Lo~vcft7 - ii^ö A-/5 eléarinfcho'iSC' cw-raonccdon cnviroiwont-il atleet:» o» pit^ot-vc 

project actj.vj.ty * -— y 

\ • . 

If'yos, atlaeb coj* Of A-95 cloarinshcur.o etesjenta or «.ewasowlaUww U. «-nit 
% w<-rf ; .rT««t. • pi led with Preli mnary App Ucatic " /’l°“l97lf - - ’ 

r 1/TcaOicrTcf x.j’oyoac:! product, o:* activity 

.• Port'ion of the Hamlet of Chappaqua, To wn of New Castle__^_^_ 

2 . öcscrijrticn oi’ yrcycjssd project cr activity (a o. crite oi 

scale," cc-if loYc-.l, and othor portinent dcncrly-tive features) _ svstem 

lïeTnïïr* project- . 

is $1,500,000.00 • ' " : *• 


atpectc, etc. ^nvirojc..t*nv -- ,, , , nl „ :• ; 

• The .area served. is a high density r.oned area basrcall^cpmpletely I 

saturated with resideiitia.1 esta 18 e * '' The ■ majority of residential , 

buildings, churches, library, schools, • Th 1 V sewerage disposa: 

facilities are ^ to S^years of-ge > older. ^ 

Systems comprxse of fa\il y sewerage disposal characteristics & • 

lands of small size & soil P . PXDans ion * The faulty systems are . 

physical properties ^ « 1 ^°4°°” ver lan ^ & cre^ing a public huisance t 

"^r^teitlkheS^problL for 'th e area & entire Town. y . 

- - 




ï. '/jJvorr.c‘opv.i.ro-i.'c -'l-t 1 i-r'vvi»..t,: .. ' • ' 

nrivj.ro: :-r.crttal cffi- i'-.nnot v ^ ;i ' , . < ’' 3 \ ) :( | d . f xi,< nt ' il 'V .nfvórisc 

1 cuttinc, of trees and b“o“ £££?■*"? *” ^ the " eBded 


T ' The'auer^ate't 11 tï &SSXSSSli TS ê^ 

the Town right-of-wtr P ^e d econ™y T """ “"* ift 

1 +- 'p-hra 4- _• I, , economy ot this design would not warrant-- 

. and special jequipment? rW * ir# eXCeSsive **•»«•> depth. needipg shoring. 


. chor.h-rur;/rc.V:t.i.o: ~:*i-7 rT-TTV:. .-7—:— r - - - . - 

\i.vc-f of ti:o onvii-ojiicjit nyj '»i-n *l.eu-teen the proporotf j.hoi 

.iM*èvcrslUo or ^\r ' f ' , ^“ n ’ n Pcfnctiv.; ty? *C.v a fc 

. J-royoova i.odJc.ct or^ ** iriVüivtid ^ ««, 

. building, Md S expansion?' ln ltSBlf ' th ? t there ls dittle room for new 


t-rwn 


■ .««t on-^ü^r «S? ibtai ytjSTn gfrfrug - 1 

• The proposal was presenteé to the area' people ; 'V'‘ia^“ir viefs, 
General as.a necessary program it l n fï !’, was accepted in 

ably vote.d at a 3 to 1 vote Nn n r °| eferendu m vote and was favor- 

• * •• — * 9 J t0 1 VOte * No group protjsts of any size were received. 

. • ’ ' . . • • I * 'i ’ \ • ‘ • . 

• . • . . • • .. I i 


CorLifj.cs.tion 


A hci ' oiy «<-H.ifico «Kt «.<• infojw-Ucn 

.*•* of (Ms, UnVto^r CleMr!mCe «• «* acon-ato U the 


_-Zr r J?_c^2- 

Clinici) / • 


SUPERVISOR - TOWN OF NEW•CASTLE 
(ïïtlc) ’ --- 


— P*»/* - 




O Cl 


L. 


[9 


q oi;-3ïTr; r;j: erna; Rsroirr (‘) 


Typ* •• £52r?i£rs:*ïïL/ 

Pinal’ ”~ Date; December 19, 1972 


Fr o 


62 po/ 

ject //: 36-00333 / 


IJew York 


Project Titlc: , Turner Swasp 


State: 

lYojcct K. 197;: 1.0 BOO- 31, ^ 7'. A D TU 

Inspcctor B. C. Fryr.n ___ . Accor.panicd by Oscar Soyilnr.d 

Title 


A^ency 


O utdonr Recreatie:". PJnnr.or 

bor - rncpo 


Titlc 


Teun Enr.i neer 


Ayency To’.ei of I.ev Castlc 


Prior Inspcctions: Date i’r-.y 13, 1071 

Date 


Type 

Type 


Pre-ocquisition 




st., ? 


.e.' i 


Findires: 

Subject arca is alr.ost cntirely r.arch and boy,, vith a sir.all (y acre) 
iiripoundr.cnt of the Southern tcrr.inus, frc:n vhich flovs a cr.all strean. 
The vet oreo is charactcrizcd by thickets and scattcrcd saplin.^s, A 
residential area surrounds the site but ie vell-screened. Access is 
froTTi llardscrabblc Road and Oak KiUL Ecad. lïo environr.cr.Lal intrusions 
. apparent. 

The site scctt.s , in ccneral, to provide excellent vildlifc habitat and 
the proposed impour.dj.'.ent should enhance this quality. I think the site 
is suited to its intended purpose. 


5. To Future Inspectors: 


. r .~Z - Sir.nr.ture 2Ül _| 

' y 


6. Ee vieved By: Si^naturc ;■ 

Titlc: Chl cf, Division of Grer.th-.lr.-Aid 
Ihoto^raphs are / . j axe not ƒ :JJ. / included. 


ncrol 

: Director, DOR 
fitr.tr Hf O 


; ~ - • 
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* . li j ^ a/i ijl 

CONNECTICUT NEW JERSEY NEW YORK ^ " (J U V ' j ■ <' ' 

TRI-STATE REGIONAL PLANNING COMiViiSSlÓN 

• v . . • •• 100 CHURCH STREET. NEW YORK. N. Y. 1000 7 

't • - TELEPHONE (212) 433-4200 
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RACHEL EVANS, et al.. 
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JAMES T. LYNN, et ol.. 
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CERTIFICATE OF SERVICE 


Thls is to certify that two (2) copies of Appellants' Brief and one (1) 
copy of the Joint Appendix were served on counsel for each of the Appel lees on the 
16th day of July, 1974, as follows: 

By Hand Delivery to: 

V. Pamela Davis, Assistent United States Attorney 
United States Courthouse 
Foley Square 
New York, N.Y. 
fit 

By fc rtf C lo ss Me i l, P o s tag c P re p a i d to: 
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Arthur M. Handt er, Esq. 

Golenbock and Barell 
60 East 42nd Street 
New York, N.Y. 10017 







By First Class Mail, Postage Prepaid to: 

Jeremiah J. Spires, Esq. 

Wikler Gottlieb Taylor & Howard 

40 Wall Street 

New York, N.Y. 10005 



Counsel for Appellants 

Dated: July 16, 1974 
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